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—a complete, up-te-date re-study result- 
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le 


HE pattern of what the courts 

have held under successive laws to 
date, presented as a guide to judg- 
ment in situations—corporate, indi- 
vidual, or fiduciary—which involve 
the question, 

“Does this transaction, or course of action, 

under Hs attendant circumstances, give rise 

to taxable income?" 


Purpose of the book is to assist in developing 
an understanding and philosophy in these tax 
matters; to outline and clarify the reasoning 
which the federal courts and the Congress 
have followed through the years. Available 
decisions of the Supreme Court especially 
have been examined and analyzed. The book 
traces the trends of legal interpretation of 
the meaning of income, making explicit the 
tests and standards utilized. 


Send for a Copy — Write to: 
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A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 
separate issues of the JourNnat can be inserted and from 
which they can be detached with ease by means of a 


special device. 


It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 


shelf with other books. 


The price is $1.50, which is merely manufacturer's 
cost, plus mailing charge. Please mail check with order. 
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Our Cover 
The beautiful and historic podium in the San Fran. 
cisco Opera House—empty and silent now—is commenm- 
orated on our cover. No other rostrum of an official 
gathering in human history has resounded with the 
voices of so many lawyers from so many Nations— 
united in building walls against wars and foundations 
for justice and law. Picture by Moulin. 


Coverage of the Conference 


President Simmons tells our membership about the work 
and the results of the Conference. Chairman Tappan 
Gregory of the House of Delegates gives his personal 
impressions of what transpired in San Francisco. Judge 
Ransom of our Board of Editors sums up the con- 
troversial issues and summarizes the salient provisions 
of the Charter and the Statute of the Court. 


Editorials 


We ordinarily do not note them on this page, but this 
time the final action of the San Francisco Conference 
as to the World Court and the Statute of the Court is 
explained in an editorial. The significance of the Con- 


‘ference and the Charter is also commented on, in the 


light of the principles and recommendations urged by 
the American Bar Association. 


Books For Lawyers 


The reviews this month have unusual timeliness and 
cogency and an outstanding contribution to public 
thinking is Charles Prince’s clear exposition of an 
authoritative Russian book on “Criminal Responsibility 
of the Hitlerites.” He took his doctorate in inter- 
national law and is Russian expert for the United 
States Chamber of Commerce. 


Reviews of Supreme Court Decisions 


Thirteen cases with many separate concurring and dis 
senting opinions occupying 201 pages of the official 
print are here presented in ten pages. 

Among the cases are the following: 

Williams v. North Carolina (the second of that 
title). That is the latest and most important pronounce 
ment on the vulnerability of foreign divorces. 

Screws v. U. S. The real crime here committed was 
“manslaughter, if not murder,” but the brutal offenders 
were prosecuted in the federal courts for deprivation 
of civil rights under color of state authority. 

There were other important cases involving criminal 
procedure, race discrimination, Sherman antitrust law, 
federal jurisdiction, telephone rates, patent law, and 
taxation. 
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The San Francisco Conference 


To a great many people the reports 
from San Francisco during the Con- 
ference have been very discouraging. 
The disagreements have been so 
many and some of them so funda- 
mental that even reasonable headway 
toward a goal of peace and world 
security seemed impossible. 

Let us bear in mind that the San 
Francisco Conference did not create 
any of these differences. They were 
already in existence and will continue 
until they are solved in one way or an- 
other. The fact that the American 
public was unaware of many of them 
means merely that we must make a 
more active effort toward understand- 
ing and then in attempting to help 
solve international problems which 
endanger the peace of the world. 

The tendency of the press to 
play up every minor difference of 


opinion, or even of phraseology, be- 


tween Russia and the United States 
as if it were a vital issue or, to use a 
different figure, as if it were a round 
in a fight to be won or lost, was not 
always helpful. Russia takes a firm 
position whenever she speaks and, 
perhaps, gives the impression that 
unless her position is accepted grave 
consequences may ensue. Witness her 
refusal to participate in the delibera- 
tions of the International Labor Of- 
fice with Argentina a member. But 
when Argentina was admitted to the 
San Francisco Conference after a 
sharp fight, Russia shrugged her 
shoulders and went on to the next 
topic. So, too, was her reaction to the 
veto power. She desired a veto even 
over investigations of alleged aggres- 
sion, but after some interchange of 
views between the heads of the gov- 
erriments, she smilingly gave way. 
Any lawyer who has tried and com- 
Promised cases for a couple of dec- 


ades will recognize the tactics im- 
mediately and will not cry “Bad 
faith” every time there is a disagree- 
ment. A nation such as Russia, which 
has been forced to her utmost to 
keep from being destroyed and which 
has seen the minor nations about her 
used as allies or pawns by her bitter 
enemy, undoubtedly has a different 
opinion of her security needs and is 
less sensitive of the right of self- 
determination of her neighbors than 
is the United States, happily situated 
between Canada and Mexico. How- 
ever, I see little reason for the press 
to make a Russian conflict out of 
everything that is said and done. 

I had occasion to speak of the res- 
olutions of the American Bar As- 
sociation several times just before and 
during the Conference. Before ong 
group of business men I was asked 
to explain our recommendation that 
in setting up the Assembly of the Or- 
ganization consideration shouid be 
given to the principle of weighted 
representation of the nations. 

This is a principle as old as the 
American Union. When the Union 
was formed several of the colonies 
insisted on equal voting in the Con- 
gress. In the final draft equality of 
voting was retained in the Senate, 
but voting in the House of Repre- 
sentatives was based on population, 
with the result that now Nevada has 
one vote, Texas twenty-one, and New 
York forty-five. Under the formula 
as adopted, weight was given to the 
factor of population. 

I took the position that one day 
the Assembly would be the most im- 
portant organ of the world Organi- 
zation and should be constituted on 
a basis that would give recognition 
not merely to the sovereign equality 
of the states but also to other factors 


by David A. Simmons 


PRESIDENT OF THE AMERICAN BAR ASSOCIATION 


CONSULTANT TO THE UNITED STATES DELEGATION AT THE UNITED NATIONS CONFERENCE IN SAN FRANCISCO 


equally real, such as population, area, 
industrial production, value of ex- 
ports, and perhaps other elements; 
this same formula might be used not 
only for voting in the Assembly but 
for apportioning the expense of the 
world Organization and also as a 
guide to the maximum military force 
any nation might be called upon to 
furnish in the common defense. 

The next morning one news- 
paper had a three-column headline 
saying that I was supporting the 
Russian position. 

On another occasion I presented 
to the United States Delegation the 
views of the American Bar Associa- 
tion on the subject of amendments 
to the Charter. As the Charter re- 
lates solely to international affairs 
and its provisions were adopted in 
San Francisco by a two-thirds vote, 
and as treaties have always been 
adopted in this country by a two- 
thirds vote of the Senate, our pro- 
posal was in line with the historical 
American practice. Specifically, our 
proposal was that amendments to 
the Charter other than those which 
might relate to the purely internal 
affairs of any member State should 
be authorized by a two-thirds vote of 
the Assembly when concurred in by 
a two-thirds vote of the Security 
Council and not less than three of 
the five members holding permanent 
seats in the Security Council. Tha 
recommendation was concurred in 
by an overwhelming majority of the 
consultants who took a position on 
the matter, including those represent- 
ing the American Federation of 
Labor, the United States Chamber 
of Commerce, the Veterans of For- 
eign Wars, the American Farm 
Bureau Federation, the National 
League of Women Voters, the Federal 
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National 


Education Association, the General 


Council of Churches, the 


Federation of Women’s Clubs, and 
others. The only outspoken opposi 
tion among the consultants cam 
from the National Lawyers Guild 
The next morning a New York 
newspaper carried a_ three-column 
headline to the effect that the spokes 
man of the American Bar Association 
was attempting to pressure the Amer- 
ican Delegation into forming an anti 
Russian bloc. Nothing could have 


been farther from the truth, as I was 


merely discussing a fundamental 
American principle and never one 
mentioned Russia or her positior 


the matter. 

Fortunately, the Russian cot 
respondents took the product of the 
sensational press with a large grain 
of salt. One of them was reported 
as saying: “Can anything be con 


cealed from the ubiquitous Ame 
ican press? The correspond 


mts suc 
ceed fairly quickly in getting wind 
of what is being discussed at a closed 


conference, but to get wind of a sub 
ject does not mean truthfully report 
Every day 


lar 


ing and explaining it 
every hour the press, and particu 
ly the local press, is full of assump 
tions, conjectures and open and con 
cealed provoe ation ; 


I do not mean t 


press in general did not do an ex 
cellent job of reporting the Confer 
ence. I think they did; but with 
2,700 correspond nts purporting to 


give their views, it is not surprisi1 


that the American public did not 
all instances get a clear and fas 
statement of what was going on. T] 
Charter is a legal document and, as 
many of its provisions use phrases 
having a legal background, it is un 
derstandable that laymen might o 
casionally interpret them in terms 


[The lawvers of Ameri 


ca, therefore, have an obligation t 


of expediency 
study the Charter and explain its 
principles to the people ot America 


In view of the world shaking 


events of the past few years whicl 
have conditioned th living and 
thinking of all our citizens, I believe 
we mav safely assume thei aturit 


and discuss frankly with them th 
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realities of the world in which we 
must live. The Organization which 
has been shaped and molded in San 
Francisco, in my opinion, is bound 

» have the profoundest effect, for 
700d ol ill, upon the lives of each 
ind every one of us, and upon the 


ite of Our country 


The Blueprint Was 
Dumbarton Oaks 


In seeking to evaluate the San Fran 
cisco Charter let us bear in mind 
the objectives of the Conference and 
then see what was done to accom- 
plish them. The Conference was 
called to bring into being not some 
heoretical world organization but 
1¢ organization suggested by the 
Big Four Powers in the Dumbarton 


Oaks Proposals ‘ 


1e dominant note 


THE WHITE HOUSE 


My dear Mr, Murdock: 


of the Proposals was security, and the 


force envisioned was to be directed 
against Our present enemies and 
against any lesser power that might 
turn aggressor and endanger the 


peace of the world. There was a bow 


I 
in the direction of a world court, but 
there was no mention of justice o1 
international law as a stan 
conduct for the nations, great or 
small. Neither was there any word 
in the Proposals relating to depend 
ent peoples, colonies or mandated 


areas, although fully one-third of the 


people of the world fall in one or 
another of those categories 

With this understanding of tl 
blueprint which the Delegates had 
before them when the San Francisco 
Conference convened, we can con 
sider the additions and changes 


May 11, 1945 


Thank you for sending me on behalf of the 
President of the American Bar Association, a copy 
of the Recommendations of the Association as to 
the Dumbarton Oaks Proposals for the Establish- 
ment of a General International Organization for 
Peace, Justice, and Law, 


I appreciate the interest shown by the 


American Bar Association in the establishment 


“ 


o 


an international organization for peace and 
security and the educational work it has done 
by holding meetings throughout the country to 
discuss the Dumbarton Oaks Proposals, 


I understand that the President of th 
Association is one of the consultants to the 
American Delegation at the United Nations Con- 


ference on International Organization, and I 


assume, therefore, that he will bring the 
Recommendations of the Association to the atten- 
tion of the American delegates. 


Very sincerely yours, 


¥ 


sa f 


SY 
“A 
t “<¢ Nittitine 


/ 


Mr, James Oliver Murdock, 
American Bar Association, 
1140 North Dearborn Street, 
Chicago 10, I>l:inois. 
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reed upon and then see what the nine nations participating in _ its 


arter, as amended, s and does’ drafting. The subjects with which it 
§ J 


purport to do deals must, accordingly, be few in 





First, however, lest anyone as- mumber and fundamental in charac 
ime that mere att lan it the ter. Advanced thinkers who want a 
ynference qualifies is an ex federation of mankind and a parlia 

t, let me confess imited rol nent of the world will have to wait 
occupied as a Co at least until something simpler has 

been tried and found wanting. 
The Role of a Consultant Che United States Delegation 
Che principal funct col consisted of seven delegates, a num 
ltants was to testil » group sen-_ ber of official advisers, and forty-two 
iment in the Un | States and consuitants selected from national 
hus enable D mm to dis- organizations representing business, 
yver the highest yn denomi labor, agricultural, legal, racial, re 
itor acceptable to American ligious and educational groups in 
ople. The necess our country. The conduct of our del- 
nust be a common minator of egation was above reproach. In then 
pinion within tl ted States dealings with the visiting delega 
ind, at the sa 1 common tions they exercised the greatest 
denominator of th »f the forty courtesy and restraint in pressing 
Cc AR A 
ac > N 
Fairmont Hotel 
San Francisco 
May 30, 1945 
* 
Dear ur - 
T am de able to be present 
n San Fra s to the United States 
elegation 7 2 and the other con- 
sultant € e of great satisfaction to 
me persona and have substantially aided the work 
: the Reheat 
want you to know how much I arpreciate the 
ntribution which you have made toward the end which 
we alls earnestly seek--the establishment of an 
internations rganization to maintain peace and 
securi 
it i hes, 
Sincerely youys, / 
/ / 
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their views on others, a restraint ex- 
pected of a host and worthy of the 
great nation they represented. In 
their dealings with their own ad 
visers and consultants they displayed 
the greatest consideration. We wer« 
called in for consultation at every 
stage of drafting the Charter. 

In the June issue of Atlantic 
Monthly there is a passing reference 
to a complaint by one of the consult 
ants that the United States Delegation 
ignored the consultants and neve 
spoke to them the first two weeks of 
the Conference. This is another in 
stance of the confusion reported to 
the American people. My notes show 
that in the first two weeks the con 
sultants met with members of the 
United States Delegation seven times 
and both questioned and advised. 

I am glad to report that the con 
sultants exercised restraint and 
usually each made suggestions on 
policy and drafting only in his own 
limited field. For instance, being ap 
pointed to present the views of the 
American Bar Association and legal 
groups affliated with that associa 
tion, I limited my participation in 
discussion to matters affecting the 
World Court, the principle of jus 
tice, the rule of international law, 
and the amendment provision. 

Our view that justice and inter 
national law should be major ob 
jectives of the organization coincided 
with similar views of many visting 
delegations, particularly those of 
Latin America, and found ready a¢ 
ceptance with out own delegation. 
Ihe question of whether the old 
World Court should be retained or a 
new one with equal powers and func 
tions be created, was resolved in 
favor of a new court due to the dif 
ficulties attendant upon membership 
in the present court statute of seven 
teen nations, including some enemy 
states, who are not presently mem 
bers of the United Nations. 

Now, briefly, let us see what the 


Charter does and does not do 


What the Charter Does Not Do 


It does not set up a new govern- 
ment with sovereign powers. 
(Continued on page 378) 


July, 1945 » Vol. 31 333 








Debate touched lightly on the ques 
tion of why this great portal city of 
our Pacific coast, San Francisco, was 
United 


Nations Conference on International 


selected as the site for the 


Organization 

Most of our visitors may see much 
of our country en route; it is a beauti 
ful city of fascinating, though brief, 
life history; its accommodations art 
extensive and comfortable; its cli 
mate is as nearly perfect as climate 
may be; it faces out across the Pacific 
and looks boldly and squarely at our 
enemy as though to challenge in 
friendly, 


terference; its people art 


generous. Reasons 
enough, not to be denied 
The Opera House 


with people and the occasion with 


hospitable and 
was packed 


drama when Mr. Stettinius walked 
to the rostrum to open the first ses 
April 25 


invocation, only a moment of silent 


sion on [ here was no 


meditation at the request of th 
chairman. As one of the devout re 
marked, it seemed as though every 
one had been invited except God 
There was no virtue in prompt 


Radio 


schedules are inelastic and the Presi 


ness. It was prerequisite 

dent spoke strictly on sche dule 
A word of our secretary, tempora 

ry chairman, head of the United 


States Delegation. His charm of man 


ner, his unfailing courtesy, his limit 
less patience and his forthright 
courage won him an _ admiring 


following. 

By all this, by the exércise of all 
these talents, he held the Confe1 
ence together and encouraged unde} 
standing cooperation. His selection 
was a splendid choice for a difficult 
undertaking 

There was no individual perma 


nent chairman. This office was held 
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in rotation at the early Plenary Ses 
sions of the Conference by Stettinius, 
Molotov and Eden. 


debate preceded this arrangement. 


Soong, Some 
Ihe first week was largely oc- 
cupied with speeches by representa 
tives of the forty-six nations origi 
nally in attendance. 
Mr. Eden 
should be enough time for the work 


thought four weeks 
of the Conference! 

Ambassador Caceres of Honduras 
reminded his hearers that Honduras 
did not wait until the glow of victory 
showed upon the horizon before de 
claring war upon the Axis powers. 
Philip 


pines, pleased everybody with his 


General Romulo, of the 


eloquent remarks in English. 

All spoke earnestly and effec 
tively. 

Arguments ensued as to the ad 
mission of White Russia, the Ukraine 
ind Argentina. The voie was favor 
able in each case. Weeks later Den- 
mark joined, to bring the total num- 
ber of states to fifty 

Of these, the four hosts were the 
U.S.A., the United 
U.S.S.R. and China 
invitation that all came together at 


Kingdom, th 
It was at thei 


San Francisco 

Here is a brief, sketchy outline 
of the organization of the Confer 
ence. It does not purport to fill in 
all the blanks. Too much detail 
here would be tiresome. 

1. The Plenary Session, consist 
ing of all members of all delegations 

2. Subsidiary to the Plenary Ses 
sion, a Steering Committee composed 
of the chairmen of all delegations 
Its function is to facilitate the opera- 
tions of the Conference. 

, 


3. Two sub-committees of the 


Steering Committee. One of thes¢ 





Ci onference Dyuscursion 


by Tappan Gre 


oO 
5‘ 


TY 


CHAIRMAN ATE 


is the Executive Committee with one 
member each from fourteen states in 
cluding the so-called Big Five 

U.S.A., United Kingdom, U.S.S.R.., 
China and France. This Committee 
deals with questions of procedure. 


1S the Co 


ordination Committee, made 


The other sub-committes 
up of 
designees of the members of the 
Executive Committec It is really 
little more than a conduit between 
Commissions and the Advisory Com 
mittee of Jurists of six members. The 
latter are the expert draftsmen in the 
five official languages of the Confer 
ence—English, French, Spanish, Rus 
sian and Chinese. 

t. The Credentials Committee of 
six members. 

5. Commission I—General Pro 
visions—having two technical com 
mittees to consider Dumbarton Oaks 


Proposals and all suggested amend 


ments upon the subjects assigned to 
this Commission. 

Commission II]—General Assem 
bly—having four technical com 
mittees. 

Commission III[—The Security 
Council—having four inical Com 


mittees. 

Commission 1V—Judicial Organ 
ization—having two technical com 
muttees. 

Each of these Commissions is 
made up of delegates from all the 
participating states 


The duties of he technical 


s 


committees are to study as suggested 


under Commission I and then to 


present comprehensive recommen 


dations to their respective Commis 
sions. There were about 700 pages 


of amendments suggested 
Upon approval by Commissions 


hese recommendations skip lightly 
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rough Steering and Coordination 
ymmittees and lodge with the Ad- 
sory Committee of Jurists for 
rafting. 
Drafts are checked back and forth 
ntil finally approved in five lan- 
uages by all appropriate Commis 
ions and Committees when they are 
ady for presentation to the Plenary 
session to be adopted as part of the 
harter. 
The name recommended for the 
Organization is the United Nations. 
Ihe Charter will have but one 
wiginal. It will be in the five official 
anguages and the Chinese will read 
ucross the page. 
On April 28, in the 
Plenary Session, Ambassador Caceres 


midst of a 
figured again. The interpreter was 
translating into English from Spanish 
the speech of Senor Serrato of Uru- 
guay. Suddenly, there was a commo 
tion in front of the rostrum. Senor 
Caceres was exhibiting first to Mr. 
Molotov in the chair, then to the 
news reel makers in the balcony and 
finally to the house in general a pink 
extra with six-inch scareheads, “Nazis 
Quit.” A phalanx of news photog: 
raphers flashed again and again. M1 
Molotov was imperturbable. Ap- 
plause and cheers and much excite 


ment. At length order was restored 
and the translation proceeded. 
Word passed through the audi 
ence that as soon as th 
had finished, the 


make thi 


interprete! 
chairman would 
undoubtedly official an 
nouncement 

Someone mounted the platform 
and whispered to the chairman That 
was assuredly the final word. 
The speech over, Mr. Molotov 
forward and spoke in 
measured tones in R Photog- 


raphers recorded him while he 


stepped 
issian 
spoke the momentous words. Then 
a hush fell over the house as his 
interpreter repeated in English: 
“This session is now adjourned. The 
next Plenary Session will be held in 
this same place at 3:30 P.M., Mon 
day, April 30 
After 

sions, the 


buckled on their harne 
work 


about eig! Plenary Ses 


Technica Committees 
ss and went to 


I heir sessions were not ope nto 


the public—and that excused the Con- 
sultants and Associate Consultants. 
President Simmons was Consult- 
ant for the American Bar Associa- 
tion to the United States Delegation 
and appointed as Associate Consult- 
ants Mitchell B. Carroll, Chairman 
of the Section of International and 
Comparative Law and Judge Wil- 
liam L. Ransom, Chairman of the 
\ssociation’s Committee to Report 
as to Proposals for the Organization 
of the Nations for Peace and Law. 
When Judge Ransom concluded that 
he could be more effective as advise 
to Manley O. Hudson, Judge of the 
Court of International 
Justice, and resigned as Associate 
Consultant, the writer was designated 
to take his place and struggled des- 
perately to sustain the burden alone 


Permanent 


as Consultant during a bleak two 
weeks after both Mr. Simmons and 
Mr. Carroll had been compelled to 
leave the Conference because of the 
pressure of professional engagements 
elsewhere. 

An Associate Consultant is per- 
haps the lowest ranking participant 
in the Conference with official status. 
He listens to words of wisdom and 
dutifully attends meetings and re- 
sponds gratefully to the efforts of 
others to keep him occupied and out 
of mischief. 

Forty-two national and interna 
tional organizations in the United 
authorized by the State 

tO appoint 


States wert 
Department each one 
Consultant and two Associate Con- 
sultants. Many others sent represen- 
Conference 


uny credentials. There were probably 


tatives to the without 
two or three hundred of them. 

The authorization for the des- 
ignation of Consultants and Associ 
ate Consultants was a new and im 
portant step in public relations—an 
experiment in the democratization 
of diplomatic relations and foreign 
policy. It succeeded beyond the ex- 
pectations of its sponsors or par- 
tie ipants. 

Nowhere in the Dumbarton Oaks 
Proposals is there any suggestion that 
the affairs of the world should be ad- 
ministered through the new organi- 
zation according to justice under the 


Conference Discursion 


law. Yet that is clearly set forth now 
in the tentative Charter as a control- 
ling principle. 
Nowhere was education men- 
tioned, and little or no thought was 
apparently given in advance of the 
Conference to the subject of the 
dignity of man, human rights and 
liberty for the individual. These 
omissions have now been corrected. 
The status of the proposed Economic 
and Social Council has been clarified 
and dignified, albeit with language 
to protect against unjustifiable in- 
terference by this great international 
organization with the purely do- 
mestic affairs of any state—a point on 
which the American Bar Association 
sounded a note of warning in its 
published recommendations. 
Suggestion was made that the 
Consultants and Associates might 
organize for more effective action 
but this was determined unwise. Cer- 
tain measures were, however, urged 
upon the United States Delegation 
in memoranda signed by a number 
of organizations by their Consultants. 
Ihe Consultants held meetings 
of their own several times each week 
to advise together upon their prob 
lems and to plan courses of action 
They met on call once or oftener 
week 
United States Delegation or of the 


each with members of the 
State Department for the purpose of 
hearing lectures upon subjects of 
importance to the Conference and 
joining in discussions upon these 
subjects and to be told in confidence 
of progress made by the delegations 
and the Technical Committees. 

these confidential 
matters had already appeared in the 


Occasionally 


press! 
Several times Consultants con- 
cerned with particular subjects were 
requested to convene with members 
of our delegation to present their 
views. Others were always told they 
were welcome if they desired to come 
and they generally did, in droves! 
At the Public Health Building in 
the Civic Center, meetings were held 
to listen to addresses by dignitaries 
and all representatives of all organi- 
zations, with or without credentials 
(Continued on page 380) 
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June 20, 194 
[his “progr ss ré port” for the infor 
mation of the readers of the JOURNAI 
is written as the San Francisco Con 
ference of the United Nations comes 
near to its final plenary session, with 


assurance that remaining 
] 


reasonabk 
difficulties will be ironed out an 
that there will be 
United Nations and 


yf Interna 


agreement on a 
Charter of the 
on a Statute of a Court 
which will be sub 


tional Justice, 


mitted to the members of the United 


Nations for acceptance or rejection 
according to their constitutional 
processes 

This is not a report by th 


Asso 
ciation’s Committee, nor is this writ 
ten in my San Francisco capacity of 
adviser to the representative of 
Permanent Court of Internationa 
Justice The report and rex ymmenda 
tions of the Committee to the Boa 

of Governors and the House of Del 
gates will be decided on and mad 
by the Committee, in the light of its 
the views expressed by members of 
the Association as to its advisable 


action. This is written only as a per 


sonal summary or review, as a mem 
ber of the Board of Editors, of var 
ious of the controversial issues in the 
outcome as 
matters stand at this stage of closing 
Thes¢ 
of what has been 
May and June issues of the JoURNAI 

Final texts of most of the Charte1 
available at this writ- 


Conference and their 
may well be read in the light 
t 


reported in he 


are not yet 
ing, and finality cannot yet be 
ascribed to the present state of the 
issues A] 


drafts on controversial 


iation Journal 
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et’s Look at The Charter 


of the United Nations 


ON'’S OMMITTEE ON PROPOSALS FOR THE ORGANIZAT 


nost anything can still happen on 


the points for the sake of 


I 
inity and agreement among at least 


some ol 


the five principal Nations; and I am 

nt certain that all of the matters 
herein reported on can be checked 
adopted 


und confirmed with the 


xts, before the “forms” have to be 

sed on this issue 

Over-all impressions of the Con 
ference and its outcome, and of the 
participation and contributions of 
he American Bar Association as an 
iccredited organization, are given by 
fficers of the Association in this 
issue and were chronicled also in our 
May issue. The best exposition of 
the basic problems confronting the 


and the American del 


Conterence 
American attitude 


forthright 


gation and of the 


toward them, was the 


vice-chairman olf 


Tom Con 


piven 


statement by the 
the delegation, Senator 
nally, of Texas, at a dinner 
inder 
published 


ind should be read by 


Association auspices. This is 


elsewhere in this issue 


those who 


wish to understand the spirit which 


animated the Conference. 


Agreement and the 
Need for Unity 


The outstanding and encouraging 
fact about the Confereyice is that 
despite obstacles and “crises” which 
continued to develop almost to its 
closing hours, it has come to the 
point where agreement seems virtu 
ally assured. Unless some new 
“monkey-wrench” is thrown into the 
machinery now carefully geared for 


high speed completion, the Confe1 


by William L. Ransom 


ON OF THE NATIONS FOR PEACE TICE A LAW 


] 


ence will approve ana submit a 
Charter which, if ratified, will be the 
beginnings of international 
and law. A 


satisfactory Statut yf =the 


zation for peace, justice 
highly 
Court of Internationa! 
be attached to the Charter 
Whatever may be deemed to bi 
the deficiencies and defects of the 
Charter in some 


respects 


I 
ture and safeguards hammered out 


and put to paper, word by word, by 
men who never accepted apparent 
impossibilities of agreement in be 


made to work for a long time to 
come, if the Nations retain the spirit 


of unity and good will which was 


manifest throughout in San Fran 
4 
cisco, in the face of many disturbing 


and discouraging events which mean 
while transpired elsewhere in the 
world and made it clear tl 


lat the new 
organization is sorely needed and is 
being formed none too 


Another significant daeveiopment 
in San Francisco was the apparently 


general realization that the test of 


the efhcacy of the United Nations 


Charter will be the promptness, vigo! 
and adequacy of the actions decided 


unitedly taken under it, 


whenever and wherever the first in 


on and 


stance of aggression or breach of the 


peace arises. If there are faltering 


or half-way measures in that crucial 
instance, the hopes of men will fail 
and fall, so far as the present or- 
ganization is concerned Subject 


only to whatever do 


f 


by the insistence on unity and una 


nimity of action in sucl 


’ 


Ww and spec ihc enti 









ore 


me 


wh 


Ever 
reacl 
aspe 
cont 
day, 
nati 
shall 
stan 
ence 
or, 

velo 
habi 
whi 
hop 
justi 
ind 
and 
gins 
Sé lve 
lives 
libe: 
poll 
und 
ness 
with 
esse! 
Alo 
sist 
able 


tom 





OT) 





a 


tomed units an 


ns are a “definite rovement 
both the League of Nations 
nant and the Dumbarton Oaks 
Dp ysals This orga? ton was 
ned to act; the 1 spirit 
mating its deliberations ran far 
ead of some of tl nitations 
eded to for the sake of unity, with 
hope and belief hey will 
el be invoked 
As was said on Jun n the re- 
rt of the committe aded_ by 
sseph Paul-Boncour, of France 
Military assistance use of ag 
ression ceases ft recom 
mendation” made t mber state 
t becomes for ration 
vhich none can shirk 
If these proposals pted, the 
international orgar tion will ceas¢ 
to be unarmed in the f f violence 
1 collective force the the degre 
of preparedness, the sition and 
the general location of v h will b 
determined before! ll hav 
been placed at I l of t 
Council to carry out decisio1 


The Need for 
Understanding Each Other 


Fven more tundamental and lal 
iching than any vital 
aspects of the Confere1 was its 
ntinuing demon itiol day by 
lay, of the d hat the 
nations and peo] world 
shall come to a better ser unde? 
tanding of ea differ 
nces in backgro ruage, col 
or, religions, creeds nomic de 
velopment, necessit ologies, 
habits of mind, a1 ilso the things 
vhich they have i yn, in their 
hopes and aspiratio1 r peace and 
justice and securit' the dignit' 
id well-being 2] man 
i | womal I S his orl 
ins, and for tl em 
selves and ) . I wl 
ives in their own wa nder ordered 
liberty “Tolerance ich other's 
point of view Is ) led 
derstandin villing 
ness to joM 1 work 
with them in < ses, a 
essential for the } I e world 
Aloofness and y¢ 
sist if the new Cha to be dur 
1 effective ‘ unaccus 


1 
yi€ ana ¢ 
] . | ] yy 


in addition to our sturdy national 


isms, traditions, and prides, have to 
be builded in an international! sense, 
conscience and 


if an international 


sense of justice are to have lasting 


foundations 
G. Myrddin Evans of England put 
] 


it well when he said, on June II: 


“The only thing that will finally 
prevent war is a change in the minds 
that that 


alone will preserve us from the ulti- 


and hearts of men: and 


mate destruction of civilization 
which the continuation of war in- 
volves.” 


Americans Should Try to 
Understand, Not Suspect 


or Distrust 
Many of us San Francisco 


vith a dominant feeling that Ameri- 


leave 


cans must at all hazards come to 
nderstand their neighbors and their 
the United 


Perhaps first and most of all is the 


associates in Nations. 
need for knowledge and understand 
ng of vast Russia—an understanding 
based on sympathy, respect, depend- 
able information, not on prejudices, 
disagreement on ideologies, misrep 
resentations or half-truths. There is 


need for 


of our neighbors in the Americas, all 


like understanding of all 


2 


f our blood-brothers in the British 


monwealth of Nations, of strick 


en France and war-torn China, and 
ill of 


vho look so anxiously 


the small nations everywhere 
to the Court 
of Justice and to the new organi- 
armed 


zation for security against 


force and economic ruthlessness 
vhich leave their peoples prostrate. 

It was at times almost pathetic, 
in San Francisco, to see this groping 
for a better understanding and 
appreciation; and it is a deserved 
tribute to the course followed by the 
American delegation to say that on 
issues in 


nost of the controversial 


the Conference, the Americas were 
ually united in support of the 
United States, as were 
smaller Nations of the 


P sition of the 
enerally the 

rid. On only a few major issues on 
the United States felt that it 


had to stand with its colleagues in the 


} } 


which 


“Big Five” was there a division be- 
tween the United States and the 


Charter of United Nations 


many countries which look to it for 
understanding and leadership. 
American lawyers and their or- 
ganizations can, in my opinion, ren- 
der no greater service to their coun- 
try at this time than to assist and 
promote, in their home communities, 
in every way they can, an enlightened 
appreciation and understanding of 
the diverse peoples of the earth, 
and an internatignally-minded con- 
science and sense of loyalty to the 
institutions and procedures for the 
peaceful settlement of disputes and 
the removal of incipient causes of 


distrust, desperation, and conflict 


With these observations I shall sum 
marize the prospect as I believe it 
to be, in the closing hours of the 
Conference, on various of the con 
troverted issues which may be of 
particular interest and concern to 
American shall 


able to deal with all of the undeter 


lawyers. I not be 
mined issues, and do not take them 


up in any order of their relative 


importance. 


1. Preamble of the Charter 


Significant of the differences, even 
uncertainties, of viewpoint and ap 
the constant 


fair 


proach, and also of 


striving for agreement on a 
consensus, has been the protracted 
consideration required for the draft- 
ing even of an acceptable Preamble 
of the Charter. 

The 


formulated 


committee in charge has 


and submitted the fol 
lowing, for which the basis was a 
draft made by the beloved General 


Jan Smuts, Premier of South Africa: 


The peoples of the United 
Nations— 
Determined to 
generations from the scourge of war, 
which twice in our lifetime has 


brought untold sorrow to mankind, 


save succeeding 


and 
To reaffirm faith in fundamental 
human rights, in the dignity and 
value of the human person, in the 
equal rights of men and women and 
ef nations large and small, and 
To establish 


conditions under 


which respect for the 
obligations arising from treaties and 
other international law 


can be maintained, and 


justice and 


sources of 
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4. Amenaments 


On one side have been those who 


of democratic 


essence 


inization requires that its struc 


scope and safeguards shall be 

at ndable when its members pr 
lerantly favor a change. With 

i! aligned those who, like 


American Bar Association 1 
I\ \.B.A.J. 228, 251-2) 


resent 
I 


have accepted 


Charte1 


SO ve urged that prest nt pro\ sion 
onstitutiona! Conven 


( tion to re-examine, and if need be 


whole document at a date 


1e( not distant. With these groups also 


been counted those ambitious 


yns who have been willing to 


they 


rf whatever provisions 


yt this yuld get in the present Charter, so 


as thev could be left free to 

5 nd it later to incorporate mort 

St then drastic ideas ot a diffe rent 
1 ord I : 


The crux of the situation, largely 


to the issues as to “veto 
insistence on 


yn of equality of voting power. 


-_ | 
Of the fiftv United Nations, five are 
recognized as taking the principal 
Nations responsibility for enforcing peace 


wal 1 only three are actually in a po 


sition to furnish sufficient armed 


l forces to prevent or punish acts of 
ession The “Big Five” have 
n unwilling to give to a majority 


fifty Nations a 
ink check” to amend the Charter 


-thirds of the 


~ 
f 


see fit throug! 


11 Convention or otherwise. 


\ ndments effected by a numerica 

t ynderance might radically 
I I t Charte1 I OS! eco 

r so ial ideolog Ss. or trans 

t reanization into such a 


overnment as some of the 


val Nations yuld n hav 

the Charter d. had it been in that form it 
nstal In tha tion, 

tt s indicate that tl 1 
» | VISIO to hd il orl 

[Ty ad Nations DV i t 

joins 

| i ) for a Con 

S Cor tion to! ymin 

C) ir‘er ha ra 

1, but not in al 
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American Ba 
A.B.A.]. 228, 


insistence of smaller 


specific form as the 
Association urged (31 
231-232). At the 
powers, the sub-committee in charge 
reported a provision for the calling 
of such a convention within five to 
ten years. This was not acceptable 
Che “Big Five’ 


any such limitation as to time, and 


united in opposing 


also in their insisting on an indi 
vidual “veto power” on the taking 
effect of any amendments of the 


Charter, from whatever source they 
come. 

As matters stand at this writing 
June 20), there has been accepted 
in American compromise to the ef 
fect that if a revisionary convention 
1as not meanwhile been called and 
held, the matter of 
convention shall be 
of the 


Council in the 


calling such a 
placed on the 


calendar Assembly and _ the 


Security tenth yea 


} 


when it can be called by a majority 


in the Assembly and any seven 


vote 


votes in the Council. Amendments 
approved by a two-thirds vote in th 
become effective 


convention would 


on ratification by two-thirds of the 
members of the United Nations, in 
cluding all of the five nations having 
permanent seats in the Security 
The “Big Five” 


give way on the 


Council 
like ly to 


issue, which could be obviated, if at 


seem un 


“veto” 


all, only by acceptance of “weighted 
A.B.A.J. 228, 
the last thing 


repres¢ ntation” (31 


39) which would be 


most of the smaller States would 
vant 

5. The Security Council 
rhe original set-up for the Security 


} 
t 


Oaks 


Proposals, has been stoutly adhered 


Council, in 1e Dumbarton 


o. Aside from the five “permanent” 


mbers from the “Big Five’, ther: 
members from 
Probably 


will be some acceptance of the prin 


ill be six “rotating” 


he other Nations there 
ciple, urged by Prime Minister Mac 
King of that 


one or more of the Nations not re p 


kenzie Canada, when 
resented in the Council is called on 
to place arme d forces at the disposal 
of the 


one such Power shall have a seat and 


Council, a representative of 


vote in the Council on that question 
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Che responsibility and the powers 
of the Council for acting summarily 
to enforce peace have been strength- 
ened and given “teeth”, unless the 
“veto power” breaks them down 
Chere will be no division of the re 


sponsibility for action 


6. The General Assembly 


] 


Contrary to the previously-expressed 
fears that practically no powers 
would or could be vested in the Gen 
eral Assembly because of what was 
deemed to be the utter impracticali- 
ty of disturbing equality of the vot 
ing power for small states and large 
an examination of the whole Char 
ter will disclose that important 
powers have been given to the As 


sembly, at many points 


The present judges hold off 
sors are elected 
Statute—oan international instr 


Present judges will contir 


instrument; no new judges w 


elected to present Court 


Presumably the 48 states 





Nations now in contemplation 


before the ratification of the 


to be no longer in force or dec 


c 


Judges of the present Court 


Court those eligible may & 


election 


The Court has a budget wh 


1946 
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states are parties; 16 of them not 


to constitute the 
Court so long as these states keep in force that 


pe nominated or 


of states (maybe in an Assembly of the League of 
will at some time 
Charter and new 
Statute, undertake to declare the present Statute 
are a cesser of the 
office of judges of the present Court 


have no preferred 
status in the nominations or elec 


The extent to which the present Court can func 
tion for the time being, in view of the United 
Nations organization and the San Fr tia sho 


The most controversial of these 


A.B.A.]. 233) was ONCE at epted I 
s still the 


“Vandenberg Amend the Committee in charge, but no 
ment’, if it survives last-minute re- seems to have been “lost in tl 


visions shuffle” or scuffle 


Under it the Assembly 


could take up, discuss, and make rec- y . 

; I W hat 1S hoped Wlll prove to D 
ymendations as to, any matter : y 1.1 - 
‘ ‘ Fite the last roadblock yn the way t 
which it looks on as threatening the ‘ 
adjournment was precipitated by 


peace of the world, et provided ; 


: : demand by the Soviet Union or 
1e Security Council has not decided ‘ 


June 17 for a return to the text o 


itself to take up the matter. Accord ; 
; . ‘a the Dumbart Oaks Propo 
ingly, if exercise of the “veto power rton aks Proposals a 


; . ‘ ‘ ° t¢ ‘ > ib! 1; 
blocks Security Council investiga » what the Assembly may discuss 


‘ he i issLIe was ac urhether 
tion and action, the Assembly could [he principal issue was as to whether 


he , 
evidently take up the matter and the Assembly should have the right 


ake known its considered views to “discuss any questions relating to 
The American and Russian inte rpre the maintenance of international 
tations of this amendment appear to peace and security,” as the Dumbar- 
liffer widely The proposal that the ton Oaks Proposals said yr the right 
Assembly shall have power to recom to “discuss any matt within the 
nend the revision of treaties 1 sphere of internat relations,” 


| The existing Permanent Court of International Justice 


rt 


their succes 


ns against continuance of the Court, is prot 

of the present ematical; four of the present judges (from Spair 

nent to which 48 Italy, Roumania, and Finland) are not from Unite 
United Nations Nations 


There will evident 


y be a hiatus, perhaps 
p year or more, between the termination of 

present Court and the time when judges of the 
new Court can be nominated, elected and begin 


to function 


or a greater number 


The decision as to the present Court was mads 
for political considerations which were deemed 


aAadvicable rn +r 


idvisable in the interests of acceptance of 


Charter, and wer 


not based on disapproval or 
icism of the present Court and judges, or of 
their work, which was generally commended most 


highly, in the reports and arguments in fav 


3 what will be technically a “new Court 
tions to the new 
considered for 
The failure to pre e factual continuit 


be regrettable but is not seriously retroare 


has been ali n view of the excellence of the Statute; the 


mented for 1945; no steps have been taken for $ open to building further progress in interna 


tional law and adjudication on the work of the 


iV WwW 
great Court which has pioneered so well sir 
1920. The unity of opinion manifested by Ca 
nadian and American lawyers has been influen 


ancisco de- 


ana ¢ 


d continue to be militant 








) nproms¢ 


the pending draft 


id. 


Dr. Evatt, of Aust 
yzkesman for the s1 
is Willing, on June 19 


of the 
the Soviet I 
Assembly 


ter within the s 
’ 
i 


nhion, so 


the 


Charter.” The Ru 
1uthorize discussio1 
and functions of 
Charte1 The a 

not seem tal 


A Tie 
TIC Will C 
te. _ 
ré 
aan 
nd 
tart v 
pr Se 
pres 
l¢ 
Juag 
as 
€ 
TI 
++ 
The 
ene 
eon 
@| as 


S¢ 


Charter 
ably presented 
ty head ol the 


Nations S emed likely. 
act pt a 

a 7. 
to author 

ISS any I l 


sphere of 


iter was the 


the pow 


reans ol 


Nations 
urity 
lifterence secretariat. 


f yf 


ible compromise of this issue, admir- 


Conference Is 
Council to the rank of being one of 
“principal organs” of the United 
thus coordinate with the S« 
Council, 
Ihe promotion of a lot 


far-reaching 


Charter of United Nations 


sought in many countries under the 
authority of its generalizations; e.g., 
standards of living,” “full 
employment,” “international  cul- 
tural and educational cooperation 
and the solution of health problems,” 
under 


by A. A. 
Soviet 


Gromyko, 


delegation, “higher 


The Economic and 


Social Council international collaboration, 
the initiative of the Council, in the 
fields of trade, finance, communica- 


tions, transport, reconstruction, etc. 


raising this 


Various vaguely defined commissions 
the Court, and the and agencies are to be set up, includ- 
ing a Commission on Human Rights 
“without distinction as to religion, 


changes may be 


The successor International Court of Justice 


when the United Nations 
= 
~Ourt nave Deen 


have been nominated and 


the Statute 
with considerable improve 
he recommendations of 
Bar Associations are 


y and jurisdiction 


nited Nations Organiza- 
be parties to the new Stat- 


ited States, etc 


n Russia. the Un 


United Nations may 


as parties to the new Statute on 


escribed. The new Court will 
0 parties to its Statute; the 
48 parties 
nominatec in the same manner 
esent Court, with bi-cameral 
and urity Counci 
urt will remain at The Hague, 
r of Court is strength- 
empowered to create special 
the consent at the parties 
articular cases or purposes 
n of the Court remains substan- 
36 of the present Statute; the 


jurisdiction is 


atory 


retained, despite the opinion of a large majority 
of States for broadening jurisdiction. 


The Statute goes to the limits of language | 
to retain for the successor Court all of the juris- 
diction conferred on the existing Court by treaties, 
multipartite agreements, and declarations. 


The powers and functions of the Court in ren- 
dering advisory opinions on legal questions are 
retained. Advisory opinions may be requested by 
the Assembly or the Security Council, or to a lim- 
ited extent by such bodies or agencies as the 
Assembly authorizes 


The provisions of the Dumbarton Oaks Pro- 
posals as to the Court are substantially improved 
and clarified in the Charter. Charter provisions as 
to the Court cannot be amended so as to abol- 
ish or impair it over the objection of any one of 
the “Big Five. 
Statute are identified with those for amending the 


The amendment provisions of the 


Charter; quaere, does this extend the “veto pow- 
er’ to amendments of the Statute? 


Unlike the detachment of the existing Court 
from the Covenant and League of Nations, the 
new Court will become an integral part, and 


| 
the principal judicial organ, of the United Nations 
organization | 


The final Report of Commission IV as to Judicial 
Organization is a magnificent and historic docu- 
ment—a landmark in the long struggle for inter- 
national law and adjudication. It was adopted 


unanimously 





July, 1945 « Vol. 31 9341 








Charter of United Nations 


any to remind that a sary steps As outlined by the “Big 


Connally points out else Five,” this commission will have its 


this issue, the American seat in London. It will have ad 

hi voted as a unit ministrative authority to arrange for 

yut, according to the deci the first meeting of the General As 
ade by a majority of its men sembly, recommend a location for 
On more than a few questions, the permanent seat of the new or- 
ve been strong and earnest ganization (probably at Geneva), 


I 
ws in the delegation. No work out the arrangements for the 


f it should be held to be winding up of the League of Nations 
for the delegation’s at ind taking over its properties, re 
as representing necessarily his ods and affairs, make preparations 


There have been a few for the erection of the new Economi 


hich the delegation and Social Council and the new S« 

ler directions or re retariat, perhaps initiate the nomi 

{ baes . ‘ ‘ of. } 
lations from President Tru nation and election of judges of the 


these have thus far related new Court of International Justice 


o the carrying out of agree ind arrange for taking over the re 
i by his predecessor wds and properties of the present 
rs of the delegation who ar Court, and like preliminary steps 
f the Congress ha col As thus far planned, the interim 
to the unit rule, but it is ynmmission would have no powers to 
0 ey ha I V rl vith the settle ent ol disputes 
I mm never f ] it runctio ill a 4 he estab 
rising out of the Con shment of the Security Counc! 
before the Congress hich can take place only after th 
12. Right of Withdrawa General Assembly has met an 


13. Admission of Other ected its non permanent men bers 
Members 


now of the United 
3 ) lo so he Char ity appea 
Secu! Coun to be a bundle of compromises 
Assembly sl i pre rive as Senator Connally declared that it 
tatio! ffered by had to be. They have been reasoned 
I Jur 19 and approved, sincere compromises—some of them 
nutes, although  yeluctant and hard fought—based on 
» the Charter A¢ the realities of diverse and difh 
{xis governments and “gov tuations. As John Foster Dulles 
posed by 5 yorted to hav Salt he other da 
‘A . nt be a An international conte ( is a 
. proviso was § : s a series of ‘crises ye al 
hi al \ it trie Axis another o San France isco was no 
Spall place for perfectionists.. The Du 


irton Oaks Proposals have bee 


14. Interim Organization  oreatly amplified. clarified, stret 


he Charter is ratified ened, by men who insistently soug 
mber Nations, con- agreement and realized always u 


me will inevitably elapse the will to work together for peace 


new organization can be a und justice is worth more than any 
I yncern; and this will be at a locument which could be drafted at 


world affairs. The this stage. The resultant Charter has 


s of organization will not both merits and defects; it is a begin 
ished in San Francisco, ning, not the ultimate. In its final 
Charter will not spring into form it should be open-mindedly 
ganization upon ratification studied by all Americans, and law 


There is agreement that there will vers especially should fulfill their 
erim commission of traditional leadership in explaining 


Nations to take the neces- so intricate a document to the people 
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Senator Connally Asks United 


American 


Francisco during the Conference 


President David \ Simi ILS, I 


Texas, was host ata dint I liven al 
the Bohemian Club on M 
honor ol senator I yT ( 
ilso of J is, chal S 
ite Committee on Fo R $ 
ind vice-chairma of th va 
the United Stat it ft Con 
leren¢ 

he occasion was social in 
acter, but enabled 9 
gether of tl Associa ) re 
tives and th le 1 1 ad I 


of many of the United N ns. Ir 


view Ol l il) p 5 I l 
upon his time, the } S 
itor Connally is in its il . 
pression ~~ his regard for Asso 
ciation and its memb is well as 
of his appreciation of ru 
tive work which Associatiol iS 
been doing for many mo sil 
rhnerance of in adequa iI n 
tional organization for pea 1uSstice 


ind law 


Tribute to the American 
Bar Association 


to the eal vork I \ 

delegation, it »bjecti 

vast important ) ¢ ) i 
I 


in international organizatior 
Ameri 


best assurance ot toresta 


currence of wars. Senator Connally’s 


d clara b | ) 
interest 0 oO rea 5 

ire torming ) ms a ) 
worth of the rk of ( 

The American delegatior 1 


, : 
s utterances under Association 
spices, as lit caused the address to 
ographed and distributed 

I 


press and to all consultants 


associates for the 42 accredited 
in Organizations 

I icknowledge the distinct hono1 
ng the guest of the American 


Bar Association here in San Fra 


sco he said T} Association has 
»f very direct and splendid aid 


United Nations Conference, 

ularly in clarifying opinion in 

ct to the VW ) ld Court and the 
‘ration of the Court with the 

( rter of the new International 
Juridical processes art 
in absolutely essential and integral 
of any plan for world peace 


1 security They must be utilized 
rever possible in the adjustment 


international disputes. Every dis 
i 


ly 


. 7 
e? ’ ifyi 176 
sé moves a JOSSIVIC Ca 


United Nations Conference 


l Delegates of forty-nine states 
i d in Sai Francisco to 
in in I tional organizallo 
| ’ 
l nou ) preserve 
1 ¢ ‘ \ 1) rn 
1d O @1\ Sale im sect i 
COT yi t wol d We i 
i task The reconcilia I 
) \ Ss of SO ny < ntries Oo 
' k oy } noida 
S Ti KETOUTIGS alia i 
yproaches to probk Ss 
i | } T ] 
1LINng Us iS all if msumMmea 
k y ) 1 m 
¢ S ) ) ipors ana Ia 
»S consu ») OF three i 
1 
i eeks 
I 11S nine ion, no 11ttie p 
I 
s been given to the diff 
xist among t powers here at 
A 
(onteren I int to point ou 
I 
, 1 | = 
n ditterer § a bound to 


n tl representatives 


Support of the Charter 


lorty-nine nations sit a ) i 


portant as this new Ch 
ere differences, fa I aifte! 
nces al Philadelp! i ) 
immer of 1787 w I ( 
stitution was agreed upon. Ll 


Constitution, our new 


be a bundle of comp ses. Ea 


paragraph, each claus 1 word Is 
being slowly but su 1ammered 
out on the anvil of discussion. In 
pinion, the way we art ttling ou 
differences around th yn 

table in San Francisco is an excellen 
xample of international democracy 


n action. 


Progress of the Conference 


Notwithstanding our difficulties, v 


£ 
extremely hopeful it action 
iy be speeded and tna we may Dé 
ble to adopt a charter which wil 
ceive the support yr tne 4 
1 of the world Oul aelega 
yn is confident that 1 sults ol 
i! labors will ¢ ict Di to 


’ 
opie OF the [ nitea Stal 


elive senate ratil 


Il am lapp l tn 
1ited States de yatlo i I 
eS aS a UNI [ ug i 
Ss there lave veen I ( $10 

I l de evatlo ss ol 
) discussion S S 
] and unity o yrtan 
juestion. The g 5 i 
1 reaching an agre )I 
major nations and tl presenta 
ives of the American Republics on 
he qu stion of reg 
ents, substantial ) has beer 
a Le Our delega ion ii8SO $U 
essiul in Se€Ccuring ag nt among 
| reat Pp 185 S l 
I » the Cha te ) 





by oT 
it is | 


speec 
stant 
p! Oc 


the 1 


“Th 


whol 


deles 


est 1 


The 
( ist O 
was 

Fore 
than 
ence 
first 

nati 
was 

of RB 
rega 
poli 
p! ( yt 
mar 
flag. 


the 


~ 


’ 
! 


ce 





calling a conventio1 revise and 
iend the entire ( when 
ecessary. 
Work in Committees 
Work is Poing torwa n tl con 
] S al a SaltiStactor It must 
remembered tha rk 
yilves the detai ed I ieration ol 
ores of important p1 The 
ire pending, for exa indreds 
f amendments to Cha) 
amendments which h: n offered 
by great and small pow Howeve 
is believed that 1 us s will soon 
be taken to limit dis 5s ns and to 
speed the voting As 1 sub 
stantial quickening Conferen¢ 
proceedings will tak vithin 
the next few days 


United States Delegation 
Non-Partisan 


The United Sta ration is 
wholly non-partisa I Republi 
in and Democrati ers of tl 
delegation are taking tive inte? 
est in the work of the ¢ rence and 
in the promotion o ybiectives 
here are no part San Frar 
isco This poli ) urtisanship 
as idopted bi \ I ttee oO! 
Foreign Relatior Sena 10 
than two years I rT 
ences with Secretar 
first began discussi1 w inte! 
national organizat mit 
was represent , Raion 
f Republicans and D rats. We 
regarded the matter rro\ 
political issue. It 1 States 
problem. It is S$ evel 
man yman and ler oO 
flag. The I Is OV 
he League N 
Paris Vi Ne Use Ca 


Mrs. Uil ¥ * Je Rick 
Americal r Assoc 
1140 N. I rborn 


Senator # 


lhe American people have come to 
realize that world peace can only be 
secured through cooperation among 
the nations. This cooperation is 

re important to them than the 
cheap and tawdry appeal to passion, 


wrejudice and politics. 


At the Crossroads 


Ihe United Nations are at the 
ossroads. We have seen the blood 
ind agony and destruction of the 
sreatest and most devastating war 


it ever blighted the globe. Even 


victors will be weakened and im 


overished—much of their wealth 


sted and the flower of their man 


od maimed or lying in graves in 


lands. We want no more of 


listant 
ir. How can that objective be ob 


d? The great Powers among 


~ 


ret tee 
United Nations made possible 
ry in Europe and will make pos- 


sible victory in Asia by remaining 


ited—by cooperating on the battle 


table—by 


neid ind at the council 


iking victory the goal of all 


‘ Qur present efforts towards world 


1] ] 


ea vill depend upon the contin 


iation of this unity of purpose, this 
comrade ship of spirit, which is so es 
tial to prevent the recurrence of 


he horrors and miseries through 
hich we are now passing. There 
ist be no division between the 

t powers and the small Che 


ea | 
l power rs are 


lves against 


unable to defend 
OoT¢ ssion 


the 


armed a 


y cannot alone preserve 


peace. The great nations are the ones 
» would be called upon to furnish 
irms and men in the event of another 
Chey 


> war god 


would pay the terrible 


CONGRATULATIONS TO 
OAKS RI {MENDATIONS FIRST AMERICAN PUBLICAT 
PARIS OFFIC! N FIVE YEARS BEST WISHES-- 


onnally Asks Support of Charter 


“Peace can be preserved only by 
the powers that are able, if need be, 
to maintain it by armed force. That 
is the reason unity among the great 
powers is so essential. The United 
Nations Conference must recogniz 
this outstanding fact. It must do 
nothing to endanger world peace by 
encouraging dissension or division 


among the great powers 


Responsibility of Americans 


“The United States realizes the tre 


mendous responsibility that rests 
upon it in such a comradeship. It 
has been marvelously blessed by rich 


material resources. It 


possesses ex 
traordinary military and naval pow 


er. We will the holo 
] 


caust with our homeland untouched 


emerge from 
by fire or sword. Our cities and homes 


have not been shattered by bombs 
Our fertile fields still yield bounteous 
Whe n 


victory comes our productive capac 


crops. Our economy is sound. 


ity will be the greatest history has 
ever known. 
“Our duty to the world and our 


duty to ourselves lays upon us the re 
sponsibility for full participation in 


international affairs. It calls for more 


than participation. We cannot avoid 


leadership in such a cause -leader 
ship thrust into our hands by des 


} 
t 


and the this 


tiny circumstances of 


historic hour. 

“Power and responsibility are ours 
We must employ them in rising to a 
courageous and enlightened leader 
ship away from war to peace and 
security for a wounded and bleeding 


world.” 


1945 June 19 


YOU AND EDITORS MAY JOURNAL WITH DUMBARTON 


ION TO REACH MY 


PENDLETON BECKLEY. 


July 1945 « | 





Limitation on Veto Power 


In behalf of the American Bar Asso t} consultants for some o t constitutiona roce vO 


ciation and i large grouy ot orga! | redited organizations did 1 2 e 
° ' 1 TY iZat TI 
tions accredited as con tant t ) was to the eff t that tl Z 
hr members ¢ - 
the American delegation in tl er” of the principal nations ov ae : PS soe i 
I ship in the Security 1 
Sa Francisco Conference, Preside I ire amendments to the Chart oe f 
n I ed that no of 
David A. Simmons on May 24 p liminated, and that amendn Charter shall be 1 ¢ 
sented to a meeting of the delegat ther than those which might re nanimous ¢ e 
. , re cof th Orvar ; 
of the United States a signed 1 ! to the purely internal affairs of a P yn 
' , . , fer m the © r r 
mendation that the yntrovers yer stat ye authorized on +} Se , , 
“veto power’ of each of the five pril te f two-thirds of the Assembl nternal affairs of a1 P P tate 
cipal nations under the Yalta agree n concurred in by two-thirds of 
This reco enc 
ments be limited in respect of futu Secu! Co i ding no er 
Kk ) 7 
imendments of the Charter s than three members holding p 
: ; a : Association re] 
[The recommendation was signe nent seats thereon. The text o 
; * rious consultan 
by nineteen consultants represent recommendation is as follows e 
I ition a 
ing some fifteen a rou] rhe undersieoned Consultants to th a on wn tl 
4 } . i 
in the fields of labor, miulita United States Delegation earnest ’ \ 
NCcira a¢ | i vv ‘ 
veterans, business iW ymmerce I mmend to the Delegation that . 
. } ymsor the fo end ent t ' - — . 
C1VICS, religion, education Intern ‘ : . . 2 9 
. 1 . } } ’ eXIstil text > oo pter as < i \ B \ | 
tional relationships, and women’s o ey 
in it Bar A Dumbarton Oaks Proposals, t) ! 
Cv; ations ne TY ] iT iT . 
armen ndment to becor Paragraph 2 of ufhrmative TO I 
~ } ae ae ae 3 [ | 
sociation headed ( ipter XI 1 th follo mbes shall , 
given elsewhere in this 1 n al \ gener! vent St shen eons 
‘ Constitutiona ( 
article by President Sin ns rs of the United Nations for the ; 
It was the first tim I t] rpost I umendir the Chart 
) ) held whens nth art It a § 
torv of the American Bar Associa be |} tae ee 
. =" t »f two-t rds of Il tl ( il nan nts O ‘ 
tion that it has been able to join 1 
Get A sse ! 
} ca Aid, oleae: 
and lead such a divers rep ce af temthiads of the 3 ee eee 
sentative group In a ymmon caus ! Council, provided that such t ~ Francisco ( 
devoted to the public interest. Pres I nclude not less thar 
. e} f the 9 ’ hoaldir ner ? a - 
dent Simmons was warml' y] :' ' re senae ee 
; ; nt memberships in tl S ime 3 
mended for his leadership in brin ’ dc 


ry? | 
yIVOSCU 


ing about so significant an align ca ale Olea 


ment; and his presentation was t f the Charter recommende rical n 


received with marked interest and 2 two-thirds vote of the Conference blank 
, hick e* >t} Ic } ] ; de ‘ 
respect, as it went to t heart of } nira shall inciu i ( 
> obese members holdis , 
one of the most vital issue lividir ; : ynsent al 
rs} the S 
. 7 > +} | C 

the Conference Pisa cial se alies olin aed x., the I 

he proposal of hi rrouD ! fed in accordance with their respe 


-————— — 


By direction of t Board of G Ws, application was ade to the War Committee ( 
for authorit I i the Annual Meeting of the Association in September. The War Cor 
that the meet I leferred and stated that the application toraS [ DET I ing 
[he Board of Governors acco ngly has voted to defer the Annual Meeting and at a late! 


tion will be made to the War (¢ ttee on Cor eT ns to hold the eo the V ek ot D 
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A Canadian Tnbute To 


International Justice 


} , ) ) question and le stucdics ICS 
I ) I i ye ir¢ making ire be ny rad 
i | vy co-ordil ted ind ill ) iVal 
| | t think nono i ble to the conference at San Fran 
( ‘ tha ) » I regard as of th higl ti 
( here i dangt \! portance the new interest that tl 
( ‘ yse sigh t egal profession in ¢ inada and the 
S | ( H t? O courts meal t United States is taking in this ques 
( l i ) mn yf | yrid court ol ] 1c For 
) ‘ rank S b e first U e in oul lv c as 





ind | 1 quicker t I i nationa jUSLICE [he problen 
i I 
] . ‘ ’ ] 
My fi ( ire many and intricate. | 
yf butt la ntion a f{ but J ill not di 
| 
: . , , : 
I O he res s them. Undoubted ive 
. , 
( | iu ) rd p ede! in tl iy the pre 
\ | ) 5 ) I And t court ) d 
B. ( ( | i S yur [he } it essential! that tl 
( f our cra ho at lected shall not b 
} } nent fF any 1 ' rt 
. ) CO nta S ) n Da i na 
I 
. , 
} ) inizatio B yn or interest. As lawye kno 
t i! laymen kno 0, tha 
() ) k i | rpitration 18 that €a 
I it } t points al i itrator and 
] 
, , 
" ' f | : r tl on ” ‘ oan Dit 
| rT i ] ! t ! I I 
( ' , , : arbitr _ the ther two al 
— ] , 
] out of ) ! idvo ) 
TF I lo not Lo i 
. | —_ 
1 ; {i Jul 
. ; 
> Manley Hue it 
- -_ 
| ) ) ol 


} . ntr , nat v6 
e Lea H ents no co 
0 { t try bu rid t of ir I 
t i justi J is mu yrh 
I l | done I I 111St1¢ ork ) 
. ( | f practica rid voliti 1imed 
C wise , ' , 1D 
| P ( yurt and t er 1 B 
H e must be taken at all SI 
( » for nt, for if 
j I ea l | ) i pT mii 
. tone of 
; k ) th coul : 
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The British Law Relatin 0 
to “‘Kunning Down” Cases 


by Ronald Armstrong-Jones, M.B.] 


A P 
If the Cause Lists published for the roperly to d the issue of he phra no 
years immediately preceding the ontributory negigence ie”. Despite this, I am optimistic 
7 ‘7? 4 I The somewhat “‘artificial’’ atmos re +} | ; 
present war were analysed would ea i a ll nough to think tha yI I 
readily be seen that in the King’s saieiell 7 = in ania of “split € OF Case , es O 
tench Division both in the Roya cond’ di ns of drivers and lily improv 
Courts of Justice in Londor ind ir their effect ir f r é ide by persons yt 3 
Britain’s Assize Cou on ( hicle tl cor brought up 1 hanica 
the majority of actions were or If the bill under discussion be age to drive vehicles and to appreci 
cerned with claims for persona 1 tn lificulties ol ju lee if the difficulties of a isses Ol 
juries sustained in moto1 ir col nd juries under heading a will 1 users. 
sions. The basic issue in sucl ses be materially eased becauss unless it The main change ited 
was of course the proof by the it roved that the damage sustained by the bill is of course that me 
jured party of “negligence” on the yy the injured party was solel\ n Section 1 (1) and (4 pro 
part of the motorist ised by his own negligence he w ides that 1f an injured or d ised 
Again, in the majority of sucl be entitled to the award of son yerson is held partly fault he or 
cases the defence raised the Issue lamages is estate or depend » longe 
that the injured person 1 contrib Hard cases make bad law and fai] to obtain damag the n 
uted by his own negligence to his nstantly in the past one has felt pence is assessed oO ) ig 
injuries, ind if this issue was proved it in cases where the injuries sul yasis and deducted I 
by the Defendant motorist the in 1 have been s re the tribuna rzmount of damages | 
jured party was disentitled to re is had regard to thi msequence yr deceased person wou ha yt 
cover. No question arose i to a ts decision befo naking the d rined if not at fa 
“percentage basis” of the degree ol on itself and has throughout tl Important and ext 
the injured party's neo! 1 set its face against finding con sions are made it viso t 
merely that his negligen had ma tributory negligence and sending Section 1 (1) to a 1im under 
terially contributed to the collision iintiff away from the court contract or to a d nce arising 
which had caused his inj maimed perhaps for life—w1 eunder and ide b 
In these circumstances a ! la » d ges but w a bill for cost rkman against hi iS S 
mental change in the law relating pay. yut in Section 2 (1 
to cases of this nature—known to It is clear that this unhappy stat A f practica yns 
lawyers in Britain as running f affairs may still arise Im Cas€S | hope, frame the get 


down” cases—is extremely impo! e the plaintiff is proved 





tant, affecting as it will the mone solely to blame but in such cases U nee an artinn for dat s i 
tary future of many thousands of vidence given ill have to b ) B 
os ' a = Be glume a 
. eal ( roduce this resuli na no 
litigants a » | 1) If “A ae 
i I proves U D \ Puiity 
“1 ’ - : peeling or nf ‘ sll ay e } 
[To anvone who has had much ling or sense of unfairness will aris of nesligence that nil then on 
. z : So f } oncerned t } , > 
experience in the trials of this typ ) far aS (0) 1S CONCEECY lision, then \ s £X 
; nd » } . fact no} ed 
iS and C. navy ! re¢ no il damag s D I n J 
of case two matters stand out in Ms . ; amages agall 
retrospect vy remedy be conten ated unless juries and loss he ! sustained 
“ Oo “¢ > 
' 1 int } ime col ¢ wher! & | B il ves I i 
a) The grave difficulty experience dent will be filmed and sound re = 2 
by juries and even ludges of ban “ee , the negliger f ther 
. roe ar even I mina yw ’ 
ishing sympathy for the injur‘ | . : I 
7 T he T it he 1 he is no one | ng 


person from their minds in order 


348 American Bar As 





com 
bill, 
the 

dam 


SIM} 








If “A” prov wa As he is negligent to the extent of 
gel B” pr at “A” wa 25% he receives £1,000—25% 
also negligel tner irt W £750 


proceed t 
i) App 


The blame must then be appor 
tioned between the two defend 
ints on a 100% basis. 
i.e., if defendant “C” is held 
to be 33-1/3% to blame he 
\ pays 33-1 /39 of £7 
ss eae £250. 
defendant “D” must there 
fore be 66-2, 3% to blame, 


> ind pays 66-2 r 1 £1/90 


50 


irther, if there is a Claum and 


= 


inter-claim and both parties ar 
jure of to held to be at fault, then it would seem 
ifter apportionment each party 
wplily ti po Ca il would succeed for the apportioned 
to avoid the 1 t percentage of his claim, as opposed 
in the event olf to the present position of claim and 
by either part I yunter-claim being dismissed 
lamage It will be noted that the bill 1S 
Genera nd not retrospective and it will be difh- 
sued the p ng t not to sympathize with those 
some yt I t njured or the represt ntatives of 
5 I I ) killed and the day before this 
becomes law if they are “partly 
ehicles a i av rive! it fault’; but this is a state of affairs 
is inevitable unless the bill 


satisned |! t bla O ; ide retrospective, and 


even then 


time limit and some hardship 


British Law 


ligence was abolished as a defence 
on “liability”, that litigation would 
materially decrease. I personally 
hold the opposite view and conside1 
that the courts will continually be 
asked to solve the degree of blame 
attaching to the various parties ow 
ing to the extreme reluctance of in 
dividuals ever to assume that they 
themselves are in some measure to 
blame. 

I not only think that lawyers can 
view the future with equanimity but 
in my opinion this bill is a great 
step forward, and if it becomes law 
it will have the effect of eradicating 
a sense of grievance and injustice 
from the minds of persons “partly 
at fault’. 

Ihe main object of the majority 
of statutes and regulations forming 
the present avalanche of wartime 
legislation is to restrict the liberty 
of the subject and detract—let us 
hope temporarily—from the rights 
and benefits that have been acquired 
over the centuries through the wis¢ 
and ever broadening administration 
of the Common law. But this bill in 
my opinion not only has the merit 
of being simple and concise in lan 
guage but also is a serious attempt 
to add to and extend the legal rights 
of a large section of the people of 





Arist 
wing cé Ae £ P rc} . y ; 
\t first blush lawyers were in 
If the } I . , . 
fee to think—and I have heard f 
£1000 1y—that if “contributory” neg- sritain. 
' 
| 
| Notice By THE BOARD OF ELECTIONS 
As a result of the ballots cast by the members of the Association in Puerto Rico, 
| the Board of Elections announces that Martin Travieso, San Juan, has been 
elected State Delegate for that jurisdiction for the three-year term to begin at the 
conclusion of the 1945 Annual Meeting. 


of ballots from Puerto Rico until June 14, 1945. 





[his notice did not appear with the story published in the June Journal, announcing 


other State Delegates recently elected, because the polls were not closed for receipt 


EDWARD T. FAIRCHILD 
Chairman, Board of Elections 
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d forces and their de pe ndents 


ler the joint legai assistance 


Navy and 


Bar be vigorously continued. 


rogram of the Army 


I hat such legal assistance be ex 
ended to veterans of the present 
ar and, in their behalf, to their 
idows, orphans and dependents, 
h regard to personal legal prob 

arising as a result of or during 
service with the armed forces, to 
be available for a period of six 
months following separation from 
active service, and for such addi 

ynal period as may be necessary 
)! appropriate 

[hat service be rendered, where 
equested by United States attor 
neys, in the enforcement of the 

of discharged service men 

and women to reinstatement in 

r old employment under the 

ovisions of the Selective Train 

ind Service Act, or other fed 
acts relating thereto. 

That assistance be rendered in 

liquidation of obligations de 
Soldiers’ and 
Sailors’ Civil Relief Act, and in the 


rotection of any rights under that 


erred under the 


for the period provided by th 


and long enough to include 


Committee on War Work 


the completion of any matters un- 
dertaken during that period. 

5. ‘That no steps be taken by bar 
organizations to qualify under the 
so-called G. I. Bill of Rights, or in 
connection with claims or rights 
that may be asserted against the 
Federal Government or any agency 
thereof. It is recommended, how 
ever, that state and local bar asso 
that suitable means 
are provided and publicized for 


ciations see 


veterans to obtain representation 
in matters of this sort requiring 
the services of individual counsel. 
6. That the state and local bar 
associations be encouraged by War 
Work committees to establish an 
adequate placement program for 
returning lawyer veterans. 

It was agreed that the Chairman 
would request each member of the 
committee to write to the state and 
larger local war work committees 
within his circuit, sending to each a 
copy of the recommendations with 
the request that they be passed upon 
and, if possible, adopted by the r 
spective committees, associations, ol! 
governing bodies, the conclusions to 
be communicated to the chairman 
of the American Bar Association 


committee as promptly as possible 


Association Award to West Point Cadet 


S. Landrith, Ji of Law 
Kansas, is the winner of thx 


American Bar Association 


et having the highest 


ng in law studies of each year’s 


ng class at the United States 


Academy, West Point. This 


and Mrs. G. S. Landrith. He was ap 
pointed to the Military Academy by 
Representative U. S. Guyer, 2d Dis 
trict, Kansas, for the class to enter 
July, 1942, and before entering the 
Military Academy was a student at 


the University of Kansas, having 
won the Summerfield Scholarship to 
that university. Upon graduation 
from the Military Academy, he will 


enter the Corps of Engineers 
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Editorials 


engaging tasks for the leadership and the public opinion 
of today, tomorrow and years to come. To this turning 
point in the world’s history there can aptly be applied 
the aphorism on the cornerstone of the National Archives 


Building in Washington: “What is past is prologue.” 


An International Court of Justia 


Disappointing and Francisco 


I 


1CCISIONS LO discard the 


disturbing as the San 


Permanent Court of Interna 


tional Justice and 


lawyers, at least at first 


erect a new tribunal were to many 
impression, this particular 
outcome ould not lead to pessimism as to the merits 
of the Charter—or as to the future of internationa 


adjudication 


The first item in the summary of the combined views 
of Canadian and American lawyers, expressed through 
their twenty-five Regional Conferences, was that “An 
international court of justice should form an integral 


part of the United Nations Organization.” (31 A.B.A.] 


has been accomplished, in almost identi 


More important, the substance of nearly 


| p 
ill of the advance registered by the splendid service of 
the existing World Court since 1920 has been held; and 
ome further gains have been won. The new Interna 


ional Court of Justice, when it comes into being, will 
be in an improved and singularly secure position to do 
its part in establishing a law-governed world of peace, 
justice, and security for the nations, small and large 

The heartening unity and militancy of informed 
manifested by the members of the 


throughout the United States and 


Canada, for the first time in the history of the organized 
Bar, have not been in vain. American lawyers strongly 
retention of the World 


and the present Statute of the Court, with 


Court as an 


modifications as were necessary to adapt them 
ternational organization. 


is the very keystone 


They envisioned 


of the structure an impartial, law- 


governed tribun to which all peace-loving Nations 
yuld | parties and before which any wrong-doer OI 


lisputant Nation might be haled, for the determination 


es according to justice and law, before the 


) vocaltl 
There will be lasting regret that decisions or com 
yromises at the political level led to the su perse ssion of 
the existing Court, the creation of a hiatus during whic} 
here will be no Court, and the limitation of participa 
yn for at st the time being, to members of the Unite: 
Nations I resultant absence of States such a 


] 


Sweden, Switzerland, and Portugal, which have been 


staunch adherents of the Court and have made sub 
stantial contributions to international law and adjudica 


yn. Probably such a concept of the Court, as of other 
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2 eview of Recent St ipreme Court Decisions 


Marriage and Divorce—Full Faith and claus loes not make a sister-state 
Credit—Domicil l nt a judg nt in anothe! 
Wi ( gg | He shows that the proposal 

Ady ()) 1? { ( R ) vas rejected by the Philad i 
1Q9 | S. La V“\ g, I ntion. He declares that a 
irgued October ] ent in one state could only bi 
O45 I a judgme nt in a sister-state Dy 

I on that judgment brought in 


ts of the sister-stat 


yn divorced | n nite Mr. Justice FRANKFURTER makes 
Stat iCCO ( eports difference between the two 
It also be of » the tions. He says, “When this 
) ( ind is first here North Carolina 

It 1 ( ) yt illenge the findings of the 
oncern to thos who Nevada yurt that petitioners had 
rces 1 ybta n juired domicil in Nevada. For he1 
hich a do ( ob nee of the Nevada decrees, 
ned for of ob- Carolina rested on Haddock vy 

) Hadd 201 { S.. 562. and two of 

than n de yns of similar purport 


} y { ] tria iowever the existence 
I S in Nevada became the de 
Co if sil issue’. He states that the re 
142 ] N ) yn that issue now before the 
d ( ) in the second review may be 
i in N narized as follows: “The 
d to full { titioners left North Carolina for 
yurts of Nort ( le purpos of getting Nevada di 
" 1ro the respective 


spouse 5 


| go ) l lI } 
l is each had done 


iS soon 


, Vi nd irried one another they left 

\ \ ( U.S N la and returned to North Car 

87; 29 A.B.A.] nat e there together as man and 

( Fe Nothing in the record shows 

iral lenial of those facts. He further: 

yn a record K I that against the charges of biga 

unt I 1t101 I ohabitation in the second 

tion “petitioners stood on 

hereinaft i their Nevada divorces and offered 

Mr lust | nplified opies of the Nevada 

. ae I 

On the question of domicil Mr 

e FRANKFURTER says, “Under1 

. of law, judicial P ywer to 
( : a divorce—jurisdiction, strict] 
ee inded on domicil 


by Edgar Bronson Tolman* 


and he cites on this point Bell v. Bell, 


181 U. S. Andrews v. An 
188 U. S. 14. 


proposition, 


175 and 
drews, In support ol 


that those cases and 


many others are cited and analyzed 
Declining to impair the power and 
jurisdiction of the respective courts 
ind stating the extent to which the 


“like faith 
Justice 


doctrine of and credit” 


Mr. 


says, “The proble m is to reconcile the 


extends FRANKFURTER 
reciprocal respect to be accorded by 
the members of the Union to thei 
adjudications with due regard for 


inother most important aspect ol 


yur federalism “whereby ‘the do- 
mestic relations of husband and 
wife... were matters reserved to the 


and do not belong to the 
United States 


States, 


In answer to what was said in the 


briefs, on the oral arguments, and 


' 


perh ips in the conference room, M1 
Justice FRANKFURTER says: “In seek 
ing a decree of divorce outside the 


state in which he has theretofore 
maintained his marriage, a person is 
necessarily involved in the legal situ 
ation created by our federal system 


whereby one State can grant a di 


vorce of validity in other States onl 
if the applicant has a bona fide dom 
icil in the State of the court purport 
ing to dissolve 


The 


a prior legal ma 


therefore 


riage petitioners 
assumed the risk that this Court 
would find that North Carolina 


justifiably concluded that they had 


not been domiciled in Nevada.” II 


lustrations are given of instances olf 


cases where a man’s fate depends on 


ompliance with a law of which he 


may have no knowledge and by way 


of illustration reference is made to 


the Sherman Law and other statutes, 


and it is said “mistaken notions 
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Review of 


about one’s legal rights are not sufh 
cient to bar prosecution for crim¢ 


Mr. Justice FRANKFURTER con 


cludes his opinion with the stat 
ment that “North Carolina was no | 
required to yield her Stat poll 
because a Nevada court found tha 


petitioners wert domiciled in 


vada.” He says that North Carolina 


was entitled to ascertain the truth on 
that issue and that Nevada was “wit! 


out power to liberate the petitioners 


from amenability to the laws ol 
North Carolina yoverning lomest 
relations.” 

Mr. Justice Murpny filed a con 
curring opinion in which the CHiet 
Justice and Mr. Justice JAcKsoD 
joined. This opinion emphasizes 
that Nevada was without jurisdi 


tion to give extraterritorial 
to the divorce decree and t it North 
Carolina was not 


COMMmDEeLICaG 5 Live 
Constitution to give full faith 
Nevada decrees [his 


concurring opinion, meets the argu 


credit to the 


ment of dangerous implicat 


the conclusion reached by the Court 
by saying, “All of the uncontested 
divorces that have ever been grant 
ed in the forty-eight states are as 
sure today as they were yesterday o1 
as they were before our previous 


decision in this cas« Those based 


upon fraudulent micils are n 


and have alwavs been subject to late 


reexamination with serious 


possible 
i 


consequences , 


Mr. Justice BLAck filed a dissent , 
ing opinion, in which Mr. Justice 
DouUGLAS concurred He declares 
that he is unable to reconcile tl t 
decision of the majority with the i 
full faith and credit clause and 
with Congressional legislation passed | 
pursuant to it. He states with em n 
phasis his fear that wi lespread \ 
sequences may follow the decisi ( 
He says, “Statistics indicate that a 
proximately five million divor 


persons are scattered throughout th 
More than 85 


of these divorces were granted in un 


forty-eight states 


validity Mi 


ina 


mist 


ruiing 


(rine 


De sion 


is to what portion of these uncon 


tested decrees were rendered in favo! 


I left their home states 


another! 


who 


those 


ind went to state for the 


rpose of obtaining a divorce. 


Mi Justice BLACK also empha 


s the serious consequences of the 
cision falling upon innocent pat 


es to a remarriage and to children 


ibsequently born and he protests 


rorously what he calls, 


against 


is latest expansion of federal 


ver and the consequent diminu 


ym oOL state power over marriage 
ind marriage dissolution.” There is 
1 painstaking analysis of many d 
isions and an argument from anal 


yy as to the relation of jurisdiction 
’ 


ind domicil in other fields of law. 
In closing his dissenting opinion 


“In 


imes, some rulers placed their crim 


Justice 3LACK Says, earlier 


laws where the common man 


ould not see them, in order that he 


t be entrapped into their viola 
yn. Others imposed standards of 
ynduct impossible of achievement to 
ie end that those obnoxious to the 
be convicted 


No one of 


nem eve! provided a more certain 


powers might 


the forms of law 


inder 


ntrapment than a statute which 


I 
vides a penitentiary punishment 


9 nothing more than a layman’s 


iliure what 


to propne Ss) 


a judge o1 
ry will do 

Mr. Justice RUTLEDG! 
dissenting opinion. He 
1] 


he calls “the ghost of 


| 


also file U 


inveighs 


gainst what 


initary domicil’”’ Throughout 


is dissent he challenges the doc 


that divorce rests on domicil. 


fe challenges its justice and attacks 


He 


soundness of its policy. 


ints out that the Nevada judg 
ent “has not been voided”, and 
1ys that it could not be, if subject 
the same test as the North Caro 
lina conviction 


His view of the constitutional! 


stion is stated as follows: “I do 


) believe the Constitution has 


is confided to the caprice of juries 


contested proceedings. Not one of _ the faith and credit due the laws and 
this latter group can now retain any judgments of sister-states. Nor has 
feeling of security in his divorce it thus made that question a local 
decree.” No statistics are cited (nor natter for the states themselves to 
is it likely that they are availab lecide.” 
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Pointing to the serious characte 
of a declaration of one s 
action of another is illegal, he says 


Conceivably it might hav 


that the full faith an lit cla 
has no application to tl matte! 
of marriage and divor. Bu 
Constitution has not left open that 
hoice In answer to thesis of 
prevailing opinion that “W 
must have regard also for North (¢ 
Nina s laws, poli 1eS8 al dg 
he says, “And so we B thus 
to state the question » b 


By st 


maining effective, ar 


controlling issue. 


Nevada had power to 

tioner’s marital status. S i 
alteration. If it is 
North Carolina 


nor vy re tree to 





qualify it by saying it shall not bs 


effective there, while it is effective in 
Nevada, and stands without 
peachment for ineff iveness there 
M1 Justice RUTLEDGE concludes 
his discussion of the Ca in t [Ol 
lowing words, “I therefo dissent 


judgment 


pinion, has permitted North Caro 


lina at her substant nfettered 
will to deny all faitl 1 credit to 
the Nevada decree wit! it in an 


way impeaching 


constitutional validity 





The case was ars W. H 
Strickland for Williams and by 
Hughes J. Rhodes yr North 
Carolina. 

Esenwein v. Commonwealth ex re 
May H. Esenwei? 89 | d. Adv 
Ops. 1152; 65 Sup. ( Rep. 118 
l S. Law Week } No 0 
argued October 12 1 13, decided 
May 21, 1945 

This is i COI I ) »vW 
ums Vv. North ( ipra The 
facts differ slightly in tail but 
legal problems are al tC 1dentical 

Esenwein tried vainly to securé 
a divorce in Pennsylvania where he 


1 +} 


and his wife botl led In th 
coursé of that lit pat tn wile 
obtained an ord I ] ti county 
court, Allegheny Cou Pennsyl 
vania, for separat enance 
Esenwein went to Las va N 

Mexico, arriving Ju 2 
1941. Six weeks lat ie hled a suit 


Sec 
tut 
Sta 





divorce. It was gral Septem 
er 8, 194] Soon thereafter he left 
New Mexico and took his resi 
ence in Cleveland, Ol here he 
ade his home. On February |! 
943 he filed application Penn 
ylvania court for tot f from 
he separate mainte! order 
[That court denied |! ication 
Che Supreme Court of P nsylvania 
ifirmed and certiora1 illowed 
by the Supreme Court United 
States The judgment of the Su 
preme Court of Pennsy i was al 
firmed 
Mr Justice FRANI RTE de 
livered the opinion of the Court. He 
follows the general line taken in the 
main case and poll the 
lifferences in the reco1 acts do not 
call for any change in t result 
The case was argue Mr. Sid 
ney ]. Watts for William F. Esenwein 
and by Mr. J. Thomas Hoffman fo1 
May H. Esenwein 


Criminal Law—Deprivation of Rights, 
Privileges and Immunities—Conspiracy 


Screws v. U. S., 89 I Adv. Ops 
1029; 65 Sup. Ct. Rey tre 
Law Week $397 N irgueda 
October 20, decided Ma 194° 
\ Georgia sheriff w he aid of 

policeman and a 1] deputy 
arrested Robert Hal of the 
United States and of G ion a 
varrant charging 
of a tir ] he ar ite! 
vith fi and a bi . 1 af 
his arrest and wl iffed 

as knocked | and 

iten with a black ’ 
nconscio He t 1 
raining consciousness e sheriff 
nd his 1ids I i Fed 
eral Grand Jury on charges of vio 
lating and of cons} violate 
Sec. 20 of the Crim Code of the 
United States, whi des that 
‘whoever under colo1 
wilfully subjects habitant 
of any state to tl ition of 
i rights in 
Sé¢ I d or pro | ( oT 
ition and La Ur 
State s} } nore 


decisions 


doubts 
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than $1000 or imprisoned for not 
more than one year or both.” 

Che case was tried by a jury. A 
verdict of guilty was returned and 
i fine and term of imprisonment was 
imposed on each count. 

The Circuit Court of Appeals 
Fifth Circuit affirmed the judgments 

one judge dissenting. 

[he case was taken on certiorari 
ind the Supreme Court reversed the 
judgment. 

Mr. Justice Douctias delivered 
the opinion of the Court. 

\t 


le lared 


the outset of his opinion it is 
the 
revolting episode in 


that case involves “a 


king and 
law enforcement.” 
The Court proceeds to examine 
defense presented for the sheriff 


ind that 


id his aids. They contended 


Sec. 20 was unconstitutional, insofar 
as it attempts to make criminal those 
the 


are in violation of 


lause of the Fourteenth 


had 


indictment 


ts which 
lue Process ¢ 


Amendment. In particular it 


been urged that an 
charging acts which deprived any 
itizen of the rights, privileges and 
immunities vouchsafed by the Fou 
even if those 


teenth Amendment, 


acts resulted in the taking of life and 


if they were punishable by the laws 
of the state where those acts were 
ymmitted, constitute no Federal 


offense. It had also been urged that 
Sec. 20 was so vague and indefinite 


hat it gave no information as to the 


)ffense charged and was therefore 


oid for 


indefiniteness. 
Many other points were raised 


nd passed upon but the two above 
ferred to were the principal ones 

which the controversy turned 
Mr Justice 


ases in which Sec. 20 had been 


DouUGLAS reviewed 


sustained, other than those having 


tion to deprivation of the right 


yf the citizen to vote. The legisla- 


tive history of the act was also ex 
amined. From these sources the con 
lusion was plainly drawn that the 
riginal purpose of that section was 
to protect the right to vote. 
Finding conflict in some of the 


and entertaining serious 
construction 


did 


whether the 


urged by the government not 


render the Section so vague and gen- 
eral as to lack the essentials of a spe- 
cific charge, Mr. Justice DouGLas 
says: “We hesitate to say that when 
Congress sought to enforce the Four- 
teenth Amendment in this fashion it 
did a vain thing. . . . Only if no con- 
struction can safeguard the Act from 
this claim of vuconstitutionality are 
we willing to reach that result.” The 
conclusion is stated that 
“if Sec. 20 should be confined more 
narrowly than the lower courts con- 


therefore 


fined it, it can be preserved as one 
of the sanctions to the great rights 
the 
was designed to secure.” 


which Fourteenth Amendment 


Much of the argument had re- 
volved around the interpretation of 
the word “wilfully”, which had been 
in Sec. 20 by 


inserted amendment 


Mr. Justice Douctas reaches the 
conclusion that the severity of the 
sanctions of the Civil Rights Act 


were intended to be lessened by 
making it applicable only where a 
wilful bad purpose was presented. 
So construed, Mr. Justice Douc 
Las declares that the attack upon the 
section based on a lack of an ascer- 
tainable standard of guilt must fail, 
and on this point he says: “One who 
does act with such a specific intent 
is aware that what he does 
that which 
bids.” And again he says: “Indeed, 


is pre 


cisely the statute for 


the narrow construction which we 
have adopted more nearly preserves 
the traditional balance between the 
States and the national government 
in law enforcement than that which 
is urged upon us.” 

Ihe jury has been instructed by 
the trial court that the petitioners 
acted illegally if they applied more 
force than was necessa'y to make the 
arrest effectual as to protect them- 
selves from the prisoner’s alleged as 
sault, but in view of the Court’s con- 
struction of the word “wilfully” it 
is said that the jury should have 
been further instructed that “to con 
vict, it was necessary for them to find 
that petitioners had the purpose to 
deprive the prisoner of a constitu- 


tional right, the right to be 


e.g., 


tried by a court rather than by 


ordeal.” 
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' 


It had been argued by the a 
cused that exce ption had been taken 


To this Mr. ] 
DouGLas says: ““‘Where the error is 


to the charge. 


so fundamental as not to submit to 
the jury the essential ingredients of 
the only offense on which the con 
viction could rest, we think 
necessary to take note of it on o 
own motion.” 

And finally the contention of the 


accused that they did not act “‘under 


color of any law” within th neal 
ing ot Sec 20 was reject } A ft 
the review of many cases tl inter 
pretation of the Class1 ise 


adopted. Distinguishing two lines of 


cases Mr. Justice DOUGLAS says We 


are not dealing here with a case 
where an officer not authorized t 
act nevertheless takes actio1 Hert 
the state officers were autho 1 
take such ste ps as were necessary to 
make the arrest effectiv Th 
acted without authority only in tl 
sense that they used excessive for 
in making the arrest effecti 

Jecause of the proced ira rror 


in the instruction of the jury, it was 
declared there must be a new trial 
and — the reversal was for it 
purpose 

Mr. Justice RUTLEDG! yncurred 
in the result, but his concurring 
opinion is full of dissent Stating 
the reasons for his concurrence he 
} 


says that without his vote the cass 
could not have been disposed o 
and that “‘stalemates should not pr 
vail for any reason, however )] 
pelling, in a criminal case.” He sa 
that since his views concerning 

appropriate disposition of the case 


are more nearly in accord with thos« 


stated by Mr. Justice DouGLA 


he casts his vote 


prevailing opinion, 
for reversal. However, Mr. Justi 
RUTLEDGE does not fail to make 
clear the points in which he does not 
concur with the prevailing opinion 
He declares that the accused do not 


come here “as faithful state officers 


innocent of crime”, and that 11 
gument now admits the offense b 
Insists it was “against the state alone 
not the nation.” He further says 
“The defense is not pretty nor is 


valid .. . the evidence has nullifie: 
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iny pretense that petitioners acted 
i individuals about thei personal! 
hough netarious bus ness 

Mr Justice RUTLEDGE does not 
12 to that part of the prevalling 


101 which yields to the attack 
n Set 20 for vagueness and seeks 
attack by a more nar 


ynstruction ~t its language 


i horo rh Y } sition of this 
i Si quotation will illus 
s views. He says that its 
ses il ill phrases of large 
111°1€S But they iré 8) 
I ilities of unillumined vagui 
they are generalities circum 
1 by histo and appropriate 
P] 
largeness of the problems of 
) nment with 1 hich they \ 
ned 
I clears manifestation o 
liss this concurring opini yn 
the question of federal 
On this ital point of depar 
I I 
Mr. Justice RUTLEDGE says: “Ly 
neat 1 h suriace irgu 
S . d e€ Del ication vhi 
ymprehends them. It goes to fed 
wel It is that Congress could 
yt in so many words denounce as a 
il crime tl intentional and 


neful taking of an individua 
official ict 


ibuse of his official function 


says rhe right not to be d 

l of lif or libert yy a Sta 

vho takes it by ibuse ol his 
ind its power is such a rig] 


ire these rights is not beyor 


This Sections 19 and 


0 have done, in a manner histor 


since has validated. Accordi 
[I would affirm the judgment 

Mr. Justice Rosperts, Mr. Justice 
ANKFURTER and Mr. Justice JACK 


yined in a dissenting opinion 


iS1ZeSs the fact that the Four 
\mendment is an instrument 
rr striking down action by t 


by th 


s in defiance of law; that 
eenth Amendment slavery was 


ished nat in ofr r to secure 


quality of treatment for the eman 


Amendment 


idopted at the same time, and 


that the Bill of Rights 1S 
l inl lee o! com 

: chts T} ] 

d ires that their tl 


jority opinion is that ¢ 


a Federal offense for 


dissenting justices 


issuming unres 
duct such as that no I 
Dp trated by state off Haora 
defiance of state law i I 
» the state und Fo 
( h Amendment ) 


ral d ind DU 
ry of the I tu 
I ind of t! 
I diss 1) 
ides as follo I 
ind s Dp le p! | 
ment raised by the Court y 
hasize the conclt 5 


was never designed <f 
cI It has now been 


Mr Justice MuRP! 


nted. He reaches the co1 


the conviction of i 
justified and that tl 
tl t o courts belo 

Ih afhrmed 

[Che case was argued | ir. 1 
I Kemp for Scre I 
Solicitor General Fa I 
S S 


Civil Rights—Race Discrimination in 
Selecting Jury. 


1 by the v ai fry 
r with i | " 
on the verdict a 
nalty was imposed Kas 


inal court of 1 


the judgment. On tl la ip 
pr il and on petitio i I 
tI accused clai l ) 


tn equal protect 
il1ISeSs of the } yuT 


ment The supren ( 








i?) 
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United States alloy iri be regard to limitation of the number vision was to lilt the bar of the 
1use of thi :portal tions of »f negroes on the grand jury, yet “the statute of limitations in pending 
onstitutional rights s The trier of fact who heard the witnesses _ litigation This the appellant con 
ase was duly heard l,and_ in full and observed their demeanor tended amounts to a taking of prop 
the judgment of Court n the stand has a better opportunity erty without due process of law. 
firmed than a reviewing court to reach a [he Supreme Court affirmed in 
The discriminat said to correct conclusion as to the existen¢ in opinion by Mr. Justice JACKSON 
ynsist of an arbitra rpost f that type of discrimination.” Che opinion sets forth the history of 

ful limitation b mis Although the claim of right to the litigation and observes that the 
mers of the roes tO proportional representation in num “substantial federal questions which 

be placed on tl pane! \ rejected, it was remarked survive the state court decision art 

Under Texas la S it about 1514% of the population whether this case is governed by 
re requires ) t SIX f Dallas County, Texas, is Negro Campbell v. Holt [115 U. S. 620] 
en grand jurym<¢ I ist ind Mr. Justice REED says: “ . We ind if so, whether that case should 

twelve wel » D Ur m say that the omission from be reconsidered and overruled.” 
xteen so Ss iS a h of the two lists of all but one of The conclusion is reached that 

negro. No othe rocedul t members of a race which com that case is controlling, is sound, and 
ere point d 1 some fifteen per cent ol the should not be overruled, so far as it 
Mr. Justice R t ition, alone proved racial dis ipplies to the case at bat 

oe er a the ¢ ted and nation.’ Mr. Justice Douctas did not pat 

og eter 6 : After a mplete review of all the ticipate 

a if sa C ony in the record bearing on The case was argued by Mr 

“ onset 4 question of discrimination, M1 Henry Root Stern for Chase and by 

p! - sy Reep says, “A careful ex Mr. Benedict S. Deinard for Donald 

ypinion that tl 

i : ; ! nation of these statements in cor son et al. 

inanimity in the ! PesstO ; tion with all the other evidenc 

of the jury cor ' 


; us unconvinced that the com 
alled by the a oO! 


cecal isa il Goalies Bankruptcy—Reorganizations Under 
he trial aha a a . Chapter X—Termination of Lease by 
It is prett r, that ©“ imited — the Rensissh, ©! Bankruptcy. 
the jury stadia itn time of N vs on the erand yury list 
the handling of tl sr orand Mr. Justice Roperts concurred in Finn v. Meighan, 89 L. ed. Adv. Ops 
‘urv, thought that » was. the result. The Curer Justice, M1 1086; 65 Sup. Ct. Rep. 1147; U. S 
ae Rating sup- Justice BLack and Mr. Justice Law Week 4423. (No. 953, argued 
ad ti view tha f wa ViurPHY dissented (April 27, decided May 21, 1945). 
1iot based on ar t Che case was argued by Mr. A. S Che lessee, operator of a chain of 
iminat nd tl 1 rea Baskett and Mr. W. J]. Durham for restaurants, petitioned for reorgan- 
irpose t ym] Akins and by Mr. Benjamin ‘1 ization under Chapter X of the 
Mr. Justice Rt su Woodall for Texas Bankruptcy Act; its petition was ap 
» b whet S proved. The lease provided that if 
sioners deliberat tionally the tenant shall be adjudged bank 
| purpos | Blue Sky Law—Statutes of Limitations ipt or insolvent by any court the 
yf negro race that ted Lifting Bar Against Liability in Pend- term shall immediately cease and 
n that erand iuryt ing Litigation come to an end. The bankruptcy 
1 savs Fair ctior trustee advised the lessor that he de 
1s never beet ‘ securitre Corporatio sired to assume the lease; but the 
po ma D l eta 89 L. ed. Ad Ops lessor isserted that the lease had 
oa 1 jul ( s ] 09; 65 Sup. Ct. Rep. 1137; U.S terminated by virtue of the bank 
: rhe num! = Week 4417 No. 110, argued ruptey and petitioned for an order 
sinmalities way ol | ruary 27, decided May 21, 1945). idjudging that the lease was at an 
Sutton of auch s tA On appeal from a judgment of end. The bankruptcy court so de 
aie r equal | v Supreme Court of Minnesota th creed, and the Circuit Court olf 
ses are reviewed yt tha unt attacked as violative of tl \ppeals affirmed. 
yposition and the « f tl I nth Amendment a provision On certiorari the order was af 
cases iS ap] 1 Minnesota statutes enacted as part firmed by the Supreme Court in an 
his cas and M | REE! ; neral revision of the State’s opinion by Mr. Justice DouG as 
it although ther nco1 slue Sky Law. The effect given by The opinion rejects the contention 
ies and nf yn tl state Supre me Court to the pro that § 70 (b) of the sankruptcy Act 
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rendering this type of clause e1 
ible, aS it was prior to 
ment of that section. does not a 


to Chapte! 4 proceedings I 


rejects a contention based o1 the Ne 


York Debtor and Creditor | 


he Cast was irgue 


Joseph Lorenx for the trust 
bankruptcy and by Mr. B 


Meighan for the lessor 


Sherman Anti-Trust Act—Suits Against 
Export Associations for Violation of 


Act—Effect of Webb-Pomerene Act 


United States Alkali Export A 


ciation et al v. United Stat gg 


ed. Adv. Ops. 1077: 65 Sup. Cr. R 


1120; U. S. Law Week 4440. (N 


1016, 1017, argued May 
cided May 21, 1945 

Suit was brought in the S 
District of New York under § 4 of 
Sherman Anti-Trust Act 
the defendants, foreign corpo 
and an American subsidiar 
ducers of Alkalies, from violati 
of that Act. The defendants 
to dismiss on the ground that 


jurisdiction of the matt 


clusive 
charged is vested in the first 
Trade Comn 


under § § 1, 2, and 5 of t \“ 


in the Federal 


Pomerene Act of April 10, 1918. T] 


motion was denied, and 


dants petitioned the Supreme ( 


for certiorari under § 262 of the Jud 


cial Code, seeking review of tl 


nial of the motion to dismiss. Tl 


order of the District Court was 
firmed. Mr. Chief 


delivered the opinion of the Court 


He points out that two questio! 
presented for decision, nan 
whether the order is reviewal 
certiorari under § 262 of the Judi 
Code; and, if so, (2) whether §§1 
and 5 of the Webb-Pome1 


confer exclusive jurisdiction on tl 


Federal Trade Commissi 


in the first instance, on a 
lations of the Sherman A 
port associations 

The Court concludes 


order in question is 


certiorari under § 262 of the Judi 


360 


American Bar As 


Just STO? 


irt Decisions 


il Code ind that the 


Pomerene Act does not confer e3 


clusive jurisdiction on the Federal 


I'rade Commission, as contended by. 
lefendants 
Mr. Justice RoBERTs concurred 
» th question I ] nm 


d ym tl d ion tha 

1) Court ha wer to take 
1pDse»nce ot es 
il 1 reco I latio b tl 


[he case was argued by Mr. W1 

i Dwig Whitney for the peti 
ind Mr. Assistant Attorn 

( B e for the Government 


Sherman Anti-Trust Act—Wilson Tariff 
Act—Injunction Against Disposing of 
Property Pending Outcome of Civil 
Suit—Review under § 262 of Judicial 
Code. 





wains 1€ p é o] 
( if ms ind IWWaInst ¢ rtain 
l s, seeking equitab relief 
s i charge that the d fendants 
onspliring to restrain and 
) )] 7 cor! re r tn [ nited 
Stat with foreign nations in gem 
lustrial diamonds, in vioia 
rf SS] and of tl Sherman 
A ind §& 73 of VV nm Tanfl 
\ With the complai i tion 
is filed for a preliminary injun¢ 
» restrain all the corporate 
mts tror | 7} yr tro 
ntry any property located in 
I United States until det 
I h issues d pl I 
e court’s ord port 
f tl tion the Go nment stated 


it the injury to the United States 


iwal of deposits. dia 


nds and other property would be 


iral because sequestration ol! 
i 
. . 
yperty 1s the only means of en 
i courts o rs against [ 
rate defendants 
( I lefendants 


sup 
I 
eld that 
/ 
é| ju 
I | | 
Mr. ] 
) | 
wear rete! 
I 
0] S 
] 
] 
a uit 
i nm il 
d t DO 
Whether tl 
mn ) 
1 y! 
| ' 
rie 1S 
had 7 
1, 
Mr. | 
gy ODI! 
ACK, M1 
stl Rt 


en gral 
I ed 
| 
I 
i ifl 
\ yt 
j 
Judicia 
( rt ) 
ij 
' ' 
Li 
atutl 


Co 
’ ] ry 
ails 
7 
R 
f 24 
( 
if 
pri 
ence 
as 
1 il 
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Sé i 
co 
lt 
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11T 
e ad 
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Federal Communications Act of 1934 pa relationships. Such a regula- known to possess the desired vapor 
—Jurisdiction of Commission Over m is not invalid per se merely be pressure characteristics and, like 
Hotel Charges for Long Distance Mes- . ol Mitte ' } it w ‘cognized pri 
sages use it places limitation upon the wise, that it was recognized prior to 
ber as to the terms upon which  Gessler’s work that the existence of 
{mbassad In c y invite others to communicate such a solvent was all that was nec 
89 | \ hrough such facilities.” essary to the perfection of an ink 
» Sup. Ct. R S. Law Rejecting an attack on the regu- having the desired characteristics 
Week 4419. (No vi ition as unreasonable, the Court Che Court concluded that the patent 
id 12, d iM ts out that determination of that was invalid for lack of invention, 
I Fe Co io ion must be made in a proper _ stating that, “selecting a known com 
»ymmissio , ng addressed to the Com- pound to meet known requirements 
yund that it had j iS an original matter. is nO more ingenious than selecting 
Communica )34 Mr. Justice BLack and Mr. Justice the last piece to put into the last 
rgeES D \s did not participat opening in a jig-saw puzzle.” 
ers fo ise was argued by Mr In passing, the Court noted that 
h long « P McCollester for the hotels there has been a tendency among 
In Di Mr. Solicitor General Fahy the lower federal courts to dispose of 
ym pani , , Mr. IT. Brooke Price for the infringement suits where possible on 
q , ; G nt the ground of non-infringement 
5 without deciding the question of va 
. part Patents—Patent for Printing Ink Held naity, ou at 6 Ses dome o Se 
; recognized, however, that of the two 
Invalid for Want of Invention cat me 
questions, validity has the greater 
rs Carroll Company, Inc. \ public importance . . . and the dis 
' mical Corporation, 89 L.. ed trict court in this case followed what 
' \dv. Ops. 1099; 65 Sup. Ct. Rep. will usually be the better practice 
' , U. S. Law Week 4422 (No. by inquiring fully into the validity 
Cn 6, areued April 5, decided May 2] of this patent.” 
riff ) . The case was argued by Mr. Wil 
. Interchemical Corporation, as liam D. Mitchell for Sinclair & Ca 
; ff U. S. Patent No. 2.087.190. roll Co., Inc., and by Mr. Robert W 
e . Albert E. Gessler, broushe Byerly for Interchemical Corporation 
, orn uinst Sinclair & Carroll Com 
Ir alleging infringement. State Taxation—Imports from Foreign 
i ims of the patent cover a Countries and Philippine Islands— 
ya i nk which is substantially Original Package Rule 
C ying at ordinary temperatures The Hooven & Allison Co. v. Evatt 
t s instantly on heating of the Tax Commissioner of Ohio, 89 L. ed 
; | matter, consisting of color- Ady. Ops. 852, 65 Sup. Ct. Rep. 870 
th jatter dispersed in a medium J. §. Law Week 4334. (No. 38 
tariff, for intersta sisting in part of a solvent having argued Nov. 7 and 8, 1944, decided 
. | rT) Vapor pressure at ordinary tem- \pril 9. 1945.) 
va s, and a relatively high Ihe Hooven & Allison Co. pur 
O S pressure when heated within hased bales of hemp and other fibers 
reme Court aff peratures to which papermay through brokers located in the 
) Cour Mi heated without damage United States who represented the 
JACKSON [ he district court held the patent foreign producers. The fibers were 
sea aii and also held that the de- brought from the Philippine Islands 
endant’s inks did not infringe. The or from foreign countries and were 
I yurt ol app als reversed the stored in the original packages in 
a. court, holding the patent which they had been imported in the 
—_—— alid and infringed. company’s warehouse at its factory in 
ae Te = Mr. Justice Jackson delivered Ohio, preliminary to their use by the 
P hoops - pinion of the Court, pointing company in the manufacture of 
f retailing t that the particular solvents sé cordage. Ohio assessed taxes on the 
m1 | by Gessler were procurable fibers; the State Board of Tax Ap 
servi n the open market at the time of peals sustained the assessment and 
aff t t leged invention and were _ the Supreme Court of Ohio affirmed. 
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ier Da [r. ¢ Wi irmmings to cover the cash dis- missed by the tax court for a defect 
jr. for t H ) ited, and thereby impliedly over in the claim, de spite the taxpaye1 
and Mr. A 1 the second ground for the contention that the detect had been 
i i ) ! yurt decision It then held waived by the Commissione: The 


f oO t a distribution of cash under dismissal was affirmed by the circuit 


rcumstances is taxable as a court, and certiorari was granted be 


nd under the reorganization § cause of an alleged conflict. The de 


laxation—Dividend in Recapitaliza- 


tion—Time for Appeal i section 112, and that’ cision was affirmed in an opinion 
; tial liquidation definition is y Mr. Justice FRANKFURTER, from 
j F . bl “That the Company s hich Mr. J ustice DouGLAS dissented 
; z : ps ) yf its stock dividends ma without opinion 
| < | 43" Con equences under state law The Court recognized that the 
‘ ' i capital reduction do Commissioner may waive technical 
i , | = pes of the en defects in a refund claim. “Even tax 
uch bring them within th idministration does not as a matte! 
y oe SOI tax I principle preclude considerations 
Pay lhe taxpayer argued also that th 1 fairness.” But, the Court con 
See , nts petition tor certiorari = tinues, “The showing should be un 
see we a . intuumely, because not filed with mistakable that the Commissioner: 
F - tits a the filing of the has in tact seen fit to dispense with 
by the circuit court, al is formal requirements and to ex 
I : filed within three mont imine the merits of the claim. It is 
entry of the “order for joy enough that in some roundabout 
| Phe Supreme Court held vay the facts supporting the claim 
ae ) 5a bp — ol judgment” re may have reached him The Com 
iZatio ] ( aero © the Ju mussioner’'s attention should have 
d that tl \ct should be taken to mean been focused on the merits of the 
) i ! p r dat = sugpesten ae particular dispute. The evidence 
YY eo establish ° should be clear that the Commis 
no etait, = ans oner understood the specific claim 
li butio yf 5 ee eee eee that was made even though there was 
nd tio 4 ag pe Paes ig an 1 departure from form in its submis 
! Act o SE i a ee ee In the case under considera 
( : tion, the Court held that no such 
I I sriswol ( state 
5 ( ee " : renege — unmistakable” Walvel had been 
1 Trust Company established, and upheld a dismissal 
le ,] ; of the taxpayer's refund proceedings 
lizatio ; sie The case was argued by Mr. Prew 
Taxation—Suit for Refund—Waiver Savoy for Angelus Milling Co. and 
Mo ee eee by Mr. J. Louis Monarch for the 
lt is Milling Co. v. Commissior Commissioner of Internal Revenue 
au Internal Revenue, 89 L. ed. Adv 
Op 1089; 65 Sup Ct Rep 1162; ERRATA 

| [ S Law Week 4446. (No. 6]0. [nm the review of Cramer v. U. § 
d March 7 and 8. decided Mav June issue page 302, third column 
I 1Q45 line seven from end of page, delet 
M | | TEI | taxpaver’s suit for refund the words “by a divided court’”’ 
| Co cessing taxes under the Aori Apologies to the judges of the court 

Adj istment Act was dis ol appt als, Second circuit 

Harry S. Knight, wife of the Secretary of the 


an Bar Association, died on June 2 at their 
at Sunbury, Pennsylvania, after a long illness 
she is survived by one son, 


H. Knight, of Philadelphia 
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Wills Smith Nominate 


WILLIs Raleigh, North 


Carolina, was chosen by the State 


SMITH, ol 


Delegates as nominee for President 
of the Association for the year 1945 
1946. 


Soard of Governors and by 


Upon recommendation of the 
vote ol 
the State Delegates, as prescribed in 
Article VIII, Section 1, paragraph 2, 
of the Constitution, the nominations 
were conducted by mail ballot in lieu 
of the usual nominating meeting of 
State Delegates 

Mr. Smith Norfolk, 
Virginia, on December 19, 1887, the 
son of Willis and Mary Creecy Smith. 
Che family subsequently moved to 
Elizabeth City, North Carolina. Afte 


securing his preparatory education 


was born in 


at Atlantic Collegiate Institute, he 
graduated in 1919 from Trinity Col 
lege, now Duke University, with an 
A. B. degree, and thereafter attended 
Duke School, 


completing his legal education in 1912. 


the University Law 


After being admitted to the Bar 
in September, 1912, Mr. Smith im- 
mediately began the practice of law 
in Raleigh. For five years, beginning 
with 1915, he 
Attorney for the State of North Car- 


was Inheritance Tax 
olina, at the same time continuing 
his general practice, which was inter- 
1918 ] 


by service in the 
United States Army. 


rupted in 
In 1919 he was married to Anna 
Lee of Waynesville, North Carolina, 
and they have four children, Willis 
Smith, Jr., Lee Creecy Smith, Alton 
Battle Smith, and Anna Lee Smith 
Mr. North 
Carolina House of Representatives 
1927, 1929 


Smith served in the 


in the sessions of and 
1931, and was Speaker of the House 
in 1931. He of the 


Board of Managers of the American 


was a member 
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jor President 


l egislators Associa 
1932-1933 


tion in 

In 1940 he was 
Chairman of the 
Democratic State 


Convention and in 


1944 he was a Del 


egate from his dis 
trict to the Demo 
cratic National! 


Convention in Chi 
cago 

In 1932-1935 he 
was a member ol 


the committee that 


prepared rules for 


use in the federal 
courts in North 
Carolina. Since 


1933 he has been a 
member of the Fed 
Judicial Con 
of the 
Fourth Circuit. 
He 


member 


eral 


ference 


was elected 
of the 
General Council of 
the Bal 
1935, and thereafter 
was State Delegate, during the years 
1936-1939. He became a member of 
the Board of 1941- 
1944, and during the last year of his 


American 
\ssociation in 


Governors tor 
term was Chairman of the Budget 
Committee 

Mr. Smith was President of the 
North Carolina Bar Association for 
1941-1942, and has been President of 
his local Wake County Bar Associa 
He was President of the Inter- 
national of 
Counsel for the years 1941-1943. 


tion 
Insurance 
He 
is a member of the American Counsel 
the American Law In 
stitute, the American Judicature So- 


Association 


Association, 


WILLIS SMITH 


x 
fc 
>. 
+ 
3 


ciety, and the Newcon 


I ngland 


He is 


Legion and the Society of 
well as holding member 


following fraternities and 


societies: 


Order of the Coif 
Duke Uni 


a Trustee 


Chairman of 


in charge the Duke 


Director in 


ance Company, Royal Cott 
Company, Dexdale North 


Company, 
ganizations 


ol 
the 


a member of 


] 


Sigma Phi Epsil 
cron Delta Kappa, Phi Delta Phi z 


snip 


yn, 


Mr. Smit! 


Committee 


Law 


Occidental! 


and 


other 


Life 
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Officers and Governors 


ominated 


,ominations for offi 17 ncor vet Committee for the year 1943-44. was a member of the American Bar 
nembers of the Boa f Gov He was President of the North Caro Association's Washington Commit 
rnors were conduct ballot na Bar Association in 1941-1942. A tee in 1943-1944 
wr the fi time t ler al ketch of his life and professional For membership on the Board of 
t ( n ( I rk is published elsewhere in this Governors for three-year terms to 
ypted in 1942 , sue begin with the adjournment of the 
Board of Gover ecom For the office of Treasurer, the 1945 Annual Meeting, the nomina 
nd tha } ing S Delegates nominated Walte1 tions made by the State Delegates 
e State Deleg M. Bastian of Washington, D. C. were as follows: 
mn the irrent Mr. Bastian was President of the First Circuit: Henry C. Hart, of 
tate of the Natio1 financial Bar Association of the District of Providence, Rhode Island, who has 
tio f the A make Columbia in 1936, and preceding  s rved as a member of the Committee 
ding of nad hat, was Treasurer of the same asso on State Legislation since 1936, and 
visable.” iation for a number of vears. He as a State Delegate since 1943 
According to Second Circuit: 
rocedure set o ee Deane C. Davis, of 
Article VIII. Se 3arre, Vermont, who 
ae ‘ 
mean Se Nominations for Officers and Members of SS OOS See: OF 
Constitution. the St Vermont Bar Associa 
Delegates, by for the Board of Governors of the tion and served as its 
| ballo voted t President; has been a 
cept the recommer! American Bar Association member of the Resolu 
m of R ’ tions Committee and 


Association, Hart 5 


' . ry HE Secretary of the rr\ 
ertifies for publication in the American Bar Asso- 





Knight, 


| the Committee on State 
Legislation; and has 


haha fe hie Jo il that, the State Delegates having voted been a State Delegate 
s . not to hold a nom tino 1 ; Q45 j 9 a : ‘ 
sii a ew 1 nominating meeting in 1945, in accord since 1942. 
. visions of Article VIII, Section | Sixth Circuit 
or I if ) . 4 4 
- ry} ) yf th ‘ the ‘ t< : 
P- ee raay ay 2 he Constitution, the nominations for Mitchell Long, of 
ind n bers of the Board of Governors wert Knoxville, Tennessee, 
Board . ¢ 1 by mail ballot as provided in that article; who has served as a 
Udall U rOVE I ‘ 
_ i. 1 ft tas ares t of this ballot the following persons member of the Com 
) \ i j 
i re nominated for the following named offices of the mittee on Aeronautical 
nr ibec I I al 
‘ te , be voted upon by the House of Delegates Law. and as a State 
Ss a resu Pr » & é ate 
ef t _ ) meeti » — 
{ ballot, Wil ut meeting Delegate 
C o} r DP , Tenth Circuit: Wil 
til ) IN a if k re er Wiis SmitH, Raleigh, North Carolina am ; 
Nortl Caro For Secretar The nominee for Secretary has declined liam O Wilson, of 
: accept the nomination*® Cheve . W rine 
t . : 1evenne Vyoming 
yminated by S I rer Water M. Bastian, Washington ( 
D rates for t » FF For Members of the Board of Governors who was a member of 
; “ : First Circuit Henry C. Hart, Providence, Rhode Island , . 
the fk 1e x littee 
Presid Ser ( Sataceee @*. Manes Mhieee Wien the former Committ 
045.10 Tf S ( MrTcHe tt Lonc, Knoxville, Tennessee on Noteworthy 
; I ( Wriuiam O. Wison, Cheyenne, Wyoming . . 
Smith sery as men . Changes in Statute Law 
f the Board of G : t alled Article VIII, Section 2 of the Constitution, which and the Committee or 
7 7 3 3 for nomina n by petitior The date for the Anr Meeting . i 
nors from 1941-1944 ng been set for Monday, September 10, seventy days in advance of this State Legislation; and 
; ; : i be July 2, and forty days in advance will be August 1. Petitions : 
and as Chairmar ed between these two dates has been a State Dele 
A ssor B | gate since 1936 
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a 
Korea AND THE OLD OR 


DERS IN EASTERN 
M. Frederick Nelson 
{pril 


ASIA B 


tion to current 


to understand the contiicting | 


national relatior 
necessity ente 


ganization arm 


Nations for pear justice and sé 
ity The 


at all Stages has stress | 


San 


ing for the 
understanding, even mo 
diligent ittempts to writ 
Charter workable formulae for a cor 
ot the 


cooperatior 


t 


always easy un 


tinuation 


was not 
pressures of waging war a 


common enemics 


Lieutenant 


Mississippi, taught gov 


severa nstitutions n 

the Military Government Section ut 
der the Chief otf Nava Q)neratiol 
has reconstructed in this vo 
Confucian international systen 

it existed up to the time when tl 
Western nations involved se] 


in the Far East and chal 


Asiatic 1 


orage 
regards as Western concepts 
aw.”” Taking Ko 


illustrative, he de 


ternational | 


s 


they held sway before Japan's 


sive bid for territory on t ( 
nent of Asia and before t Vi 
ern Powers imposed on K 
transitory national independs 
cording to international law 


proved far less protective 


“dependence” on China 
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wf TOT ' A 
East for 
stablish his thesis of »d . har : Fas 
stems hic Ca in | 
st as il 
nti id d ) ) 
ana i »K t Oo} < } R itl 
) ipal Professor Nelsor 
‘ i | ( LO mm ( il 
series OF ¢ iomatic event , 
1Zin 
) led that ur nr 
I aed l ull lappy ss lc in b 1) 
t I is f t nd 
itm l i il and kind P : 
nt 1 ss. th ] S 
ed. N q ion of divers as 
S aS ) I rno tt 
o Am | 
ders” are as sharply different ; 
, il JACKE Cc! 
irreconcilable in philosophy 
ee Se eee actual a1 ' Ger 
] 1 +} 
1iVSIS firs imes nd the 
; : ; I 5 ind Wes iS to ic 
demonstrate that ; 
itiona! lay " , i 
S , iS acl i 
| S ) ( IT ' 
V ) um) 
de s lid contributions t | ( 
) ' or 
' load y ‘ 


na ma ] ind in Sar c | A Cal . 
» have manifested a st " 
nding and ightened att T : ’ 
rds problems of inter Ucotovnaya OTVET Ta 


istice a rding to law STVENNOST GITLI VIZI 


delegations in the Cor Criminal Respor 
been more e¢ nerally it / Bb P? f ] C 
Ra's les and obj f I> tut I ' 

cated b American B 5 [ I 
ind tli rk of D ] s 


intil 1936. and his transla I i\ reitera 1 th 
(; I in Code i » Eng! | ited { i s} 
d i no if 1 i ( s} g Y 
snip and ) r ns no \ S Exp! ss - P 
I t} 
cons s bo T wa {; ents o (; } 
il 1 Eng] s sp rk I té 1 Sta I 
ntries SO (so al 
ny ev signs Sa sed to parti I 50 
ha iT ind N ns War ( ( 
ib it in e search f ! > ts | 0 
) yrk ) difficu I Sir ¢ H ate 
S West and its notions of H vert ( P 5s A Cla 
) ga ri Istic sens S ’ ¢ ~ 
1iled ude ) inte! 





, yespite the conflicting int Ihe author cites a series of illus 
) nations, d Spl rations to the effect that under the 
pa ns of the politica present international law, individua 
un this int CYSONS Can Commit a serious or atro 
? ition forms innumera us crime affecting international 
eoples and coun itions, yet no national or munici 
n fact, a i) Jaws In many countries make any 

, litical and , vision to mete Out proper punish 
I So C Page 30 to these international criminals 
No H] ! Ss between natio Like his Russian contemporary, 
Cy nd Internatio \cademician Eyvgeni Korovin and 

itional « ner Soviet jurists, Professor Trainin 

: nts o p ikes bold to state that a passion for 
ynal i course, off ili ; autious investigation” 

) n n nien toward the war crim 

I ‘ iews ould bring us perilously near 

is dire l " ing manv t] yuusands of sys 

| Y) y he hamp cally brutal Nazis to go unpun 

n, oO | for their heinous war crimes 

) lo tra ] S publicists, of whom he is one 

sa f chief spokesmen. have repeat 

1INs harged neutral countries with 

Hit ( t circulatir i ng Nazi war criminals rhey 
Ay ( » creat ob ) ive il] nged the inadequacy 
count. iva i radition la of the United 

yp! ’ ns not! S Great Britain and many other 

D S il cnaracte! I Ics Tl) contend that these 

of l juacies have been one of the de 
} intair ! ta y? I establishine an 
| e the sp] lequa n of tribunals to try 
Cra itions. Tl t tand punish the war criminals 
oO t} rime fro lo be sur the Soviet Govern 
P { f ir national ] not a signatory to the Geneva 
p R il law is a ( ntion of July 27, 1929. relative 
rations of a fat eC! i prisoners of war, al 
| I ites a ( ho t Ri i i SI natoryv to the 
of tl T if H Cor I mo October 18, 
) national « 907. relatir to the laws and cus 
Ir) t " ir on land Professor 
r} litv o | nal s the provisions of 
} S nd S¢ , ' ms and concludes that 
not parties to » da re S no international 
tional ti t of any sort which makes 
quired rights provision for the punis} 
ue s trators of international] 
m re t} Axis malefa 
} » their 7 S } rests that an inter 
Hay tl T Dact } yuld be consum 
the right to ] datth irilest possible moment 
, treaties cor I uid ike it obligatory for 
: St Can t] ernn ts ) i yr to strength 
t ITIT } Cas ma\ De national 
‘ 
! Ss prote 1diti iws affecting interna 
_ ( ( ir cri ils. He argues that 
I ’ pos isting extraditio1 treaties and 
! ) ‘ iws »> no iss effective suppres 
ind 1 4% international crimes which 
, tv? (Pace 7¢ prese a menacing danger. €on 
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versely, he thinks that the national projected punishment to be meted liplomatic relations 1 ning th f. J 
. : states ‘ . ; " ! 

laws now in effect are, if anything, o German financial and indus nstrous crimes. atroci id acts ury 

obstacles to the extradition of such (rial magnates, whom he holds like i violence perpetrated n Ge! on 

criminals. (Page 10] responsible for the criminal acts in-fascist invaders in ipied ind 

Accordingly, he submits the fo buted generally to the Nazi lead Soviet areas and the I itv < im! 

lowing classifications of international He points out the infamous deal German Gover1 l ili isp 
crimes which he thinks could and in Cologne on January 4, 1933 tary command for thes s. Lik ain 
should be codified at once: een Adolf Hitler and German ise, on July 29, 19 Soviet ont 
k ; Crit ; fas] A] ims ot indus vh rebv the C,overnment address | 4 . ive 
Virst group imes agains eacetu : , k . 
t t ft f the > hinge nd industrial overnme ot , , f 
relations between Nations ) he Rhineland industrial Gover! nts of Turk c flicti 
l 1 tl Ss of the i orl ie 1S ' tifuing them f¢ e} ra ‘ ol { 
1. Acts of aggression , 1 those of the Nazi regime, a nourying them to the ¢ I final 
t] anittiral id reuiieil t : 

2. Propaganda of aggression 1S ell politic il ideas, becam¢ SO Government consi neces tion 

§. Conclusion of agreements with I | ible, and the fact that at this sary to state that it wi ider th Bet 
ageressive aims ful YY eting fir int is repr inting of refuge ’ ] ssistance rave 

1. Violation of treaties which serve , . : : : as 
d by Heinrich von Stein, indus to such persons (Hit ir crim Ame 
tne cause oO peace 

> } } ] } , 
) int on cn? Y ! PS 1c +4 TIO ‘ : 

5. Provocation designed to disrup Baron K von 9 Ger a Na i Vi ) jury 
peaceful relations between \lfred Krupp, Junkers by Count von for which the United Nations are died 
countries Alvansleben, and the military by ohting, and which t solved whe! 

6. Terrorism Franz von Papen. He adds that un O ieve by all means dis resid 

y ¢ omnadl tenwedl GF rt 

7. Support of armed ban nitn ’ 1 1: , : 

= ubtedly Fritz Thyssen ad his OSA Much has trar 1 since usua 
coiumn 
s itives there is authoritati book en and 
Second grout Crimes connected witt If Pr fessor Trait ins t SiS d ich nore It I 
war Posiagatelstva) ° . 
F o fol ares ofhcia Dp lic ] SON ts pro review 1S fre d Ss nifi and 
or a systematic @€xaminat n ) tne 
- P leal rately with thne, ft Prote r Tra xpos l 
war crimes of the Hitlerites, their . pal 7 vee ne f Professor ‘J (posi justi 
1 ¢ ' ni H wy} . 1)) ited ‘ - | 
crimes should be divided into the f G in capitalists who have profited s not likely to be inged. The was 
lowing four basic groups lirectly from the war loot Accord i ilties which the- I i c man 

1. Crimes against prisoners of wat g to his view, the criminal responsi ould encounter in obtaini 4 COD’ Lon 

- nd 1 nde ‘ — 14 . 
and against sick a1 vO tv must include also those 7 é ¥s med to warra tended remi 
soldiers } ; + ¥ ‘ od P 
( : ) sons ) with ul be l mnging Oo y ’ W men 

zZ rimes against peacetu 7e1 . as 
. . Germal my or the Nazi Party t 
4 Murder and violet rmali Arm 1 | Cra Py ICT tiona 
Instituting of a slave-labor pying official posts ire il D. ¢ he t 
gime and taking “into captivit' ict iltv of exploiting slave labor far a 
(c) Pillage nd of buving up property illegall 66 tem 
5 Destruction of cities nd other } hg ] f I IZABI rH IS MISSING” 1 
yntiiscated trom the peopl ot occu i trney 
inhabited places me : ; . : O Truth Triumpbhar { Ficht 
id pied lands irried away from thos lishm 
1. Destruction and demolition of enth Cente M ys a. P2200 
cultural treasures (Page 45 reas, and absorbed at a vast profit : mas ig . of tr 
j : : le la Torre NT, } {lfred A 
tne ywners of German cartels and tne 
Further analyzing existing inte ; K bf. 1945. $3.5 P 66,1 
; favored monopolies mony 
national agreements such as_ the omer ’ ™ th index 
Similarly, he urges that all pery 
Hague Convention of 1907 and the BE RRS “0 ae-aip Lar rs 
- trators of individual criminal acts ” ' vie’ ; S 
Y nae arans y , on nf 1090 the a: grea, ren Ears 
Geneva Convention of 192 au sil aie tials ll Meds ON ieee eM in well-tol S Al 
thor maintains that it is now not only find diversion in t ERT 
° * y. 1 ° iT 5. | y}i ind SS 1 Nn wl ) acted : ; : . ~ 
juridically possible but obligatory to ; : d disappearan nd 
1 } . a : s murderers as we is incendiaries a 
make those who violate the laws and : ' eee ar nce of Elizabeth Canr from tl nell I 
= . ind ravisnhers, shouk pe punisned ; ; 
customs of war answerab efor sa see ie ize of her hor I I $2.00 
rdiess of whe er tney acted ofl me i 
the law. 17 Ihe story is in 1 t fi A; 
- m4 + ix ] 
° ° on . 1! own In itlVe or yT oraer’rs ‘: 
Of particular significance is th tio yn the cor strict 
: — ¢ slaae = 
5 bd to them 
fact that this exposition was pub ther by skilful itions being 
} . ‘ 8 han 5 
° . ; ) Ss pre ) l \ ro " 
lished under the editorship of And — 3 ' I he manvdo a 


Y. Vyshinsky, former prosecutor of . Inn been ceciared as hich chronicled cued the tice 
the U.S.S.R. and at present Vic isis for action by the Soviet Govern fact f that « 


Commissar for Foreign Af 


— 
s 
f 
7 
J 
ay 
— 
ft 


s 


thus may not be far wrong t um ry t ritis! reign na tn is amazing soluti 
. meri 1 en ent f tat Vey 
that the desirable treatment of war A ican Department of State. Peo ysteries such as the disappearance hetl 


criminals as envisaged by the Soviet ple’s Con ssar for Foreign Affairs yf the Great Seal ar yuch 
1 } ] Int +f P 

Government does not depart wid \ iv M. Molotov sent a note on Douglas claima rhts 

from the hypothesis expounded by April 27, 1942, to the Ambassadors Both the aut hus ifep 


Professor Trainin. ind Ministers of all countries with band, who is a prof lo eccent 
Professor Trainin is precise in his which the U.S.S.R. then maintained College, are specialist istor In 
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Political Freedom: American Style”, 
Becker, Professor of 
Cornell University, r 
turnkeys, gypsies St t munded of Benjamin Franklin's re 


787 to a certain Mrs. Powell 


s 


P Tel Iphia, who asked whethe1 
1ining narrative republic or a monarchy had re 
rit yversial « viden I 5 . tea irom the labors ol the Const 

en the pros al : yI Convention, “A republic, i/ 
ting theories ol ep it”, said Franklin. Thi 
States has thus far kept its 
tion of what befell t ul publican form of government, and 
+ ms likely to go on doing so; and 
raged until sh to s cherished freedoms are not be 
America fo ilful a pel yond ich of rescue from insidious 
ir\ She lived, was ind pl losophies which have been whit- 

near Hartfo { ft t them away. 


re som rt her descet St ] ate H 


side ] publisher n ul inguished economist, also of the 


J. Davenport, a dis 





1 


tally attracti 9 if Corn faculty, once said that iaWw 1S 

| and illustration ynly discipline which has a back 
Ihe delineatior ird outlook on the progress of man 
Professor Becker urged that an 
of this backward outlook is 

is the year in ssumption that our liberties are 
Magazt : : 1] yecause they are abstractedly 

yndon readers in defined and constitutionally guar 
reminds of the i t I int Phe trenchant conclusion 
n’s hopeful strivir from this volume is that a far more 
al amity, that int and pragmatic attitude must 
the transactions of sO re yped and insistently main 
is they regard 1 sys if the generalizations of out 

— Europe, it that ills of rights are to regain and hold 
have tended cl IL stab V1 ty tor oul peopl as a whole 
record of the service ren- 
yf trade, the cultivatior und ! to the cause of civil liberties 
the establishment of vy A ican lawyers is a very long 
mony among the s i ind ynorab!l 


e one’, declares Pro- 


sor Cushman The committees 

C ind work of the American Bar Asso 
WAFEGUARDING Cl LIB lation and of nearly all of the state 
ERTY TODAY. By ¢ Associations ar 
thers. Itha \ ( rriotic ’ 


service of the highest order.” 


commended as “‘pa- 


yhasizes that ‘‘a heavy respon- 
Page 0 sibility rests upon the members of the 
\ n Bar, not only to aid in indi 
mposea . vidual cases in the legal protection 
ivil liberties, but to lead public 
toward a sound and just ap 
and to the d t praisal of their vast importance 


J APANES! MILITARISM. By 
her the freedoms t] John M. Makt. New York: Alfred 
hsafed Vv \ of 1. Knot May, 1945. $3.00. Pages 
iards for 1 nd [he war against Japan is a war 

part of o st pple and a war against 


In ynclud clares the American-born 


“Books for Lawyers” 


Japanese who wrote this trenchant 
volume. ““The United Nations are¢ 
winning the war against people, but 
they have yet to give convincing evi 
dence that they are attacking the 
ideas that have made Japan danger- 
OuUuSs. 

Ihe author was formerly an in- 
structor in the University of Wash- 
ington in the State of his birth, and 
is now engaged in war work for the 
government of the United States. 
From his knowledge of his race, he 
confirms the widely-held conviction 
that both the war against Japan and 
the subsequent steps to assure a last- 
ing peace in the Far East must be 
prosecuted with a frank realization 
that the whole Japanese people, not 
a military clique, have first to be con- 
quered or killed. “Japanese milita 
rism is not the Japanese Army and 
Navy,” says Mr. Maki. 


ew generals and admirals. It is not 


“It is not a 


the willingness to die for the em 
peror. it is not the plots of a few evil 
men. These are only its surface mani- 
festations. It is really a way of life 
and a set of attitudes held by the 
Japane se, not because they are born 
with them but because they have in 
herited them from centuries of Japa 
nese historical development. Modern 
Japanese militarism is the product 
of a combination of age-old social, 
political and economic factors.” 

He warns against American ac 
ceptance of any claim that the masses 
of the Japanese people were led into 
war against their will. “Although it 
was to the advantage of the milita- 
rists to gamble Japan’s future in the 
greatest military venture the country 
has ever undertaken,” he says, “a 
would be a grave mistake to assume 
that they had forced an unwilling 
people in a war, against their wishes. 
lradition, history, the success in war, 
chauvinism, insularity, Japanese be- 
lief in Japanese propaganda, and 


thought control’ created atti 


tudes in the Japan se out of which 
arose the ambitions of the militarists 
and which led to an acceptance of 
those ambitions by the masses of the 
people.” 


Mr. Maki urges strongly that the 


preoccupation of Americans with 
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events in Europe and t Near Eas \ vas to study the workin 
should not be permitted to ive thi cracy in the United States 
Nation's leadership unp1 Both Al Charles Henri (¢ 
cope im 1ediately and drastical]l Docqut ille il Gustave 
with the vast problems wl | bea nont yvoung hy non n 


confront us when V-] d 5 with liberal interests. One 


shattered Japan ) ille’s indfathers, a irq 
surrender at arms. His Ok off ? gime, and an aut 
sugyves ms tor Stat ouill ad during 
without delay in plant i is ) tion His 1 ! ¢ rea 
eventuality I! co Ca y l ie al i | Napoleo! 
war against peop! to it ( 1 for his services to the Bourbon 
clusion and kill 72,000,000 Japar nme! vas vated to t 
we should not ha “ iD 

the winning of ¢t ir After co ing his stud 


Modern weapons have not yet law Tocqueville was appointed 


reached the point w ( or post i e judicial dey 


annihilate a natio 


the fact that there 1 vO Bourbon dynasty in the fi 
many million fa I ylutio 18350 Docquevi 
when this war co | S 5 nes Ok e o 
war of ideas invo lam rnment 
If we can shatte1 ‘ Phili Although h 
by means o i cl 1 Va ) S dut S i 
feat and provide 1 new ) il ofh he is not ll 
basis for tl ! ) ca 1 ) ) } Oo rnin nt a 
structures ha t ) l ypportunity to m 
return to the so f I isit United States 
well as pl rt t ours 5 yainst t] tl had cont nip il 
sutbreak of ano n tl quer sire was to 
Pacific | iocTrac' action in a ¢ 
These ex pts it had never had an aristocra 
book tell its pith and | HI self has been described as 
ter than summary 01 nt co rat who a yxted defeat. P 
do. With the war no sSO ski s foreword cha 
Japan and its out ) . i i liber 
ilignments ni » do VI 1Dbo 
11i0ns ana sug . 3 
nav ) } mon ) } 
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This excellent edit appears 
n democracy triun nt has an 
paralle led Opportul > demon 
te its value and a col itive need 
recognize its short ngs. Curl 
sly enough, in th pinion of this 
viewer al least, { is reversed 
values of the parts o D 
The first part may be said to deal 
h the changing bo of demo 
the second wit immutable 
ul. In medical parla the first 
iS a Case history id sis and a 
yONOSIS It described tl American 
stem and institutions and at 
mpted to torecast ) po itical 
iture. In the main the descriptions 
ere unerringly a ilthoug!] 
locqueville fell into error of 
tating that when a la ; declared 


inconstitutional it endered 


ugatory, but that i struction 
uuld “only be a ymplished by 
elterated attacks of judicial fun 


ionaries.” 


SO W 1] Ww S mal 
shalled, so logical w the indus 
ions that the conclusions seemed 
ne vitable It was the | Da t there 
ore that was acclaimed not only by 
he reviewers of Toc lle’s day 
ut Strangely enoug ) many ol 
those who have dealt e present 
dition Their ent n for the 
5 cond part whi h deals abstract 
yut eternal philosop! ths has 
een more modera 

Nonetheless it is t ynd rathe1 
than the first part tha ; stood 
test of tim Noi S SUurprislil 
Whe n Tocque \ € wro venty-iou 
states comprised t Union; on 
four decades had 1s since the 
idoption of the Cor ition 
seed of nationalis ' begin 
ning to germinate i ind 


conomiic syst D 


powerful divisiy yur con 
tinental position 1 by two 
oceans seemed l pr ) to all 
attack; the mapped ne that 
marked the last fro1 as not to 
disappear for half a iry and fre 
land was to be had for iskil 
Under these cond it seemed 
hardly debatable that n and for 
the predictable ru ti mrst ioyalit 


of Americans was to the states and 
not to the Union, that the national 
government was losing power, that 
the states could easily withdraw from 
the Union, that we had no concern 
with foreign affairs and that the ex 
ecutive was weak and subordinate to 
( onegress 

So long as their bases were static 
] cqueville’s prophecies were ful 
filled. To us they seem strange be 
cause of the difficulty we have in 
realizing how dynamic have been the 
changes that have come not only to 
this country but to the world during 

iT last century. 

No doubt the character of a 
people is also impermanent, but its 
metamorphosis is evolutionary and 
so, since fundamentally we have 
changed but little since Tocqueville 
sailed, most of what he wrote in the 
second part remains true today. Our 
manners have improved but little; 
he master-servant relationship is still 
iat of a democracy; at the begin 
ning of a war we are weak and at its 
close strong; our idea of the family 
falls within our tradition; our code 
is unaltered; our boast is of mass pro- 
duction—frequently of gadgets often 
unnecessary, shoddy and ephemeral; 
the tyranny of the majority remains 
a reality; “virtuous materialism” still 
entices our ablest men to the pursuit 
of wealth and keeps them away from 
public life. 

Even within these precincts some 

link they sense the rumble of a 
listant drum. The power of the tax 
yllector may be so great as to divert 
the energies of ambitious men from 
the pursuit of Tantalean wealth to 
public service whose intangible re- 
wards do not lift their incomes into 
he abhorred brackets. 

Of the Bar Tocqueville said: 


Che profession of the law is the 
ynly aristocratic element that can be 
imalgamated without violence with 
the natural elements of democracy 
and be advantageously and perma- 
nently combined with them. I am not 
ignorant of the defects inherent in 
the character of this body of men; but 
without this admixture of lawyer- 
like sobriety with the democratic 
principle, I question whether demo- 
cratic institutions could long be main 
tained; and I cannot believe that a 


“Books for Lawyers’ 


republic could hope to exist at the 
present time if the influence of law 
yers in public business did not in- 
crease in proportion to the power of 
the people. (Vol. I, p. 276) 

What now? 

Professor Maguire of Harvard has 
wisely included Democracy in his re 
cently compiled‘ list of “must” books 
for law students. I venture to add 
that the seasoned practitioner has 
missed something if it has escaped 
him and, even if it has not, has much 
to gain by rereading it. In dealing 
with this country of ours Tocque 
ville’s perspicuity and perspicacity are 
unrivalled. And if his vatic gift is not 
infallible 


“None can pierce the vast black 
veil uncertain, 

Because there is no light behind 
the curtain.” 


WALTER P. ARMSTRONG 


Memphis, Tenn. 


From DEMOCRACY TO 
NAZISM: A Regional Case Study 
on Political Parties in Germany 
By Rudolph Heberle. Baton Rouge: 
Louisiana State University Press. 
June 1, 1945. $2.50. Pages ix, 130 

The author is a native of the City 
of Luebeck, in Germany. He studied 
and wrote in the United States as 
well as in Germany, and taught so 
ciology at the University of Kiel. He 
became Professor of Sociology at 
Louisiana State University in 1938. 

His present volume deals pri- 
marily with those organized groups 
and unorganized social collectivities 
in which political ideas became ef- 
fective during the rise of the Nazi 
regime. He does not undertake to 
uncover the sources or motivations 
of the National Socialist ideology in 
past political thought, but endeavors 
to analyze the extent to which, as an 
anomalous phenomenon, it may, in 
the world of tomorrow, be to some 
extent overcome by forces more in 
keeping with the traditions of lib- 


3. There are two bibliographies, one 
listing all editions of Democracy in various 
languages, and one books and articles re 
lating to it. 

4. The New York Times, March 23, 1945 

(Continued on page 380, 
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me anda ry rs the procedural rules of our state and son B. Witherspoon, of the Bar of 
kept in fhce for federal courts. In particular, Pro- that State (30 A.B.A.]. 533). Ed 
reference, as iwyers fessor Potts urges the need for closer ward E. Odom, Solicitor for the 
isiness mel nd may rulation of bail-bond rates and col Veterans’ Administration, replied in 
o, after leavir ! ections, the elimination of unneces detail to Mr. Witherspoon's conten 
or the Art I Address ry expenses in connection with the tions, in a letter which he sent to 
Federal Bar Jo N 10 rest and transport of prisoners and Congressman John E. Rankin, of 
Avenue, N Yor! N. } summoning jurors and witnesses, Mississippi, on April 21. The House 
for a sing ) nts ind further simplification of forms Committee on World War Veterans’ | 
ndictments He also advocates Legislation has caused Mr. Odom’s 
> inges which would permit the reply to be printed, as its Document 
JON TRACTS st ranting of suspended sentences in No. 59. Mr. Odom has asked this 
t j ‘ a ill misdemeanor cases in the court’s department to refer to the fact that 
sting CIsct f the dis liscretion, the waiver of jury trial by there has been such an answer and 
n in law bet uke of the defendant in all non-capital cases to its availability. In the course of 
and “‘n Lk ute” hether he pleads guilty or not, and his reply, Mr. Odom said: “The 
ler the rule tha to th the waiver of grand jury indictment record of the American Bar Associa 
ta pa ict ger e defendant and proceeding by tion, and of the Conference of Com 
vids tl n the formation in felony cases Ad missioners on Uniform State Laws 
ssué . 9 n B lress: Texas Law Review, Austin, is one of unselfish service and patri j 
Levi \ XXITI—! t, pages xas; price for a single copy: $1.00 otic intent in the welfare of incom 
1-292 Tr} ( e | petent veterans and dependents of 
Ams xz SD Coll veterans. Under their leadership th 
Cambridge, |] t that | Yomes? IC RELATIONS—Co> Uniform Veterans’ Guardianship j 
ror ol rsonal a in beé / Bases of Divorce Ju Act, in whole or in principle, has 
luced verbal! t perso! n”: In the March-April issue been enacted in practically every 
1 he di 5 t 1 a ea Revies Vol State of the Union, and in Puerto 
lecided « : uf XXXIX—No. 4; pages 343-366), Karl Rico and the Commonwealth of the 
_— _ M. Rodman, Attorney, United States Philippines. Within the last two 
i co Menerement of Labor. sauiusss: thu years they have similarly led in 
or att » ncipal bases of jurisdiction in bringing such beneficial legislation 
sons of ) con ; rce in the Enelich speaking and Up to date. I doubt, therefore, that 
! or defra I Continental countries, and the causes the Association would approve the 
we - - : . ng rise to conflicts of jurisdiction —, expressed in the article.” 
ynd insta this field. The author reviews at Copies of Document No. 59 may 
ypear in the Ma discus neth the Anglo-American notion of presumably be obtained from the 
"ae il and the concept of nationali usual sources 
a ich is acce pted as the bases of 
ce x wrce jurisdiction in most Euro 
waeaenidians ot ean states. In addition, reference is Fever AL PRACTICE—“The 
; ; made to residence and the non- Summary Contempt Power and the 
1 Che ( sa judicial bases of jurisdiction involved Federal Courts’: An editorial not 
uJ : catigr sees in legislative, executive and ecclesi- entitled as above in the April issue of 
Ontario, ¢ ; istical forms of divorce. (Address: The George Washington Law Re 
py of eit] inois Law Review, 357 East Chi- view (Vol. 13—No. 3; pages 356-371) 
‘ o Avenue, Chicago, Ill.; price for by Robert H. Reiter of its Board of 
( RIMIN AT. TA JD PROCI ngle copy: $1.00.) Student Editors, comprehensivel) 
DURI \ R ( treats of that “anomaly in our judi- 
Peoreduve—A $ — cial system,”” the summary contempt 
Charles S. Potts. D Crsstt = \ TES — Probate Courts 1d. power of courts. With extensive cita 
= Methodia 1 ao tration of Veterans’ Estates tion of authorities, the note suggests 
la in an art : Lnril issue 7 ! War Veterans Actas Amended the nature of the contempt power, 
] Vol S ild Bureaus Be Substituted sketches its development in_ the 
XXIII—No su Our Probate Courts?’: Last No federal judiciary, and attempts to 
this department noted a dis clarify a few of the outstanding prob 
rl ‘4 | lur sion of the above quoted subject, lems presented by the use of the con 
n Texa recent yntributed to the Mississippi Lau tempt power in the federal courts 
ovement t 1 simplify Journal (Vol. XVI—No. 3) by Gib \ section of the note dealing with 
July, 1945 ¢ Vol. 31 373 
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contempt by publication one pal 


ticularly argumentative application 
of the contempt power, traces con 


paratively recent developments il 


that field, including the substitutio1 
by the Supreme Court of the United 
States in Bridges v. California 
U. S. 252 


danger’”’ test of Schenck case tame, fo 


of the “‘clear-and-prese1 


the “reasonable-tendency-to-obstruct 
the-administration-of-justice” rule 
the Toledo Newspaper 
case (247 U. S. 402 Address: The 
Review 


Iniversity 


George Washington Law 


George Washington l 
Washington, D. C.; price for a sing 


copv: $1.00 


J RISPRUDENCI I and 
Morals—Jurisprudence and Eti 
Dean Roscoe 

the leading article in the April issue 
of the North Carolina I Revie 


Pound contributes a 


(Vol. 23—No ) pages 18 aay 
rewriting of one of his famous let 


tures on jurisprudence in which 


the age-old | 


examines philosop! 
problem of the relationships betwee! 
It is noted that tl 


book o1 


. : 
which may De 


law and morals. 
article is to be used in a 
jurisprudence 


§ own an 


pected to be Dean Poune 


final “Summa.” In this revision 
gives not only a masterful review of 


the approach of the various schools 


of jurisprudence, beginning h th 
philosophical jurists of the Seve1 
teenth Century, but also an applica 
tion of the shifting doctrines of tl 
impact of ethics on jurisprudence a 
particular problems ol ver’ 


law Address: North Carolina | 
Review, Chapel Hill, N. ¢ price f 


a single copy: 80 cer 


Leca EDUCATION 


War Plans for Law Sc/ § Furthe 
evidence of the increasing ynceri 
over trends in legal educati 
the post-war era is in the April iss 
of the Boston University Law Re 
(Vol. XXV—No. 2), which is d 

7 


deny | 


principally to adk 
a conference undet 
the Boston University Sch 


in April, on problems of lega 


374 


particular and the legal 


cation in 


profession in general 


4 


Representa 
4 


ives of the judiciary, the bar, th 


law schools, the boards of bar ex 
iminers, and the bar associations of 
New 
ymposium was 
Marsh 

Mayo 
president of the 


} 


ana i 


I ngland participated. Che 
contributed to 
President of Boston 


A. Shattuck, 


Massachusetts Bar 


Daniel I 


' t 
past 


member of the 
Massachusetts Board of Examiners, 
S. Kenneth Skolfield, Dean of th 
Northeastern University School ol 
Law, Elwood H. Hettrick, 

Boston University Schoo yt 
Arthur ‘J Vanderbilt 
President of the American 
Bar Association and Dean of New 
School of Law. (Ad 


Dean of 


Law and 


rorme! 


York University 


lress: Boston University Law R 
iew, 11] Ashburton Place Bostol! 
Mass for a single cop. Uv 


price 


nts.) 


Pro EDURE—Merge f I 


I 1 Century of the N 
Equit The merger of law and 
q y into the functioning of a 
ngle court has become so settle I 
ost jurisdictions and has been 
hailed so widely as a desirable proce 


that a frank challeng« 
interesting reading In the April 
ssue of the Tex 
XXITI—No ); pages 244-256) Leon 
ird J. Emmerglick, of the New Jerse 
Bar, now a special assistant to the At 
rney General 

uses pertinent ¢ iestions concernin 

desirability of a systen 


ynger m 


uintains a specialized equity 


| 
vurt. His thesis is that “the unifed 
wcedure has not attained the pre 
upation with conscience whi 
as responsible for the process by 
hich morals formerly were « 
rted into rules of law Address 


S ELECTIV} SERVICE ACI 
COURTS—“ Judicial Investigattor 
Selective Service Action” 
Courts have dealt with “the pe 


problem of reconciling basi 


principles of justice with milita 
I as itl Wartime Iti CaSesS INVOILVII 
the administration of the Selecti 
Service laws is described I an 1 
f 7 


formative and _ usef irticle | 
[Thomas Connor and Be 
William Clarke in ¢t March issu 
of the Tulane La Revi Vo 
XIX—No. 3; pages 1-37 ry} 


authors are lawyers 


James 


ce connecter 


Selective Service Syste Major Con 


nor as Legal Advisor and Lieutenan 
1-2 Clarke as Navy I 1aison Officer 
hey point out ilthough th 
wal powers ot Cone al lenal 

and unlimited, the Selective Service 
Act was enacted t vid a fall 
ind just systen lect com 
yulsory military iw and serv 
ct under whicl Irts a\ 
and do inquire 1 tv oO 
he induction process lef d cu 
cumstances. They ¢ 1d¢ it such 
investigations aré rly nited to 
habeas corpus pi dings testing, in 
terms of jurisdict n estraint of 
persons who ha ad h the 
Act, and that analo he concept 
| judicial rev! ) ) f ad 
ministrative agenci¢ “ conse 
quent emphasis view ol 
“questions of law* | t of ‘tact 

nd little support S 


x 
> 
s 


Address: Tulane |] 
sociation, The 


Louisiana 


ce for a sing ) $1.00 
I I 
T AXATION—A tion 
some Icono [ hejle ns on 
Tax Administ In e April 
ssue of the Hf i Revieu 
Vol. LVIII—No pages 177 547) 
an artici inder i ) g rf d 
title, by Louis Eise1 rl in 
the office of th I I siative 
Couns Treasul } i 4 
vests with respe ta id 
inistration 1] vork of 
eference with ne i ides and ap 
proaches.” His thes a faire! 
and more satistfact istration 
ft federal ta s s a 
oTanting ore 
ower and a gt! tl 
ad that it be 7 | 
iKing 1uthor 5 on 
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te finality accorded to its decisions 


Che article refers to the “glaring 
idequacies of the administrative 
cess” and again to the fact that 
distinctive characteristic of pres 


t-day tax administration is an al- 


st zealous abstinence from the 


mulation of [an informed] ad 
inistrative policy”. 

Che idea of reposing n greater 
thority in an ineffect adminis 
ition may at first seem inconsistent 
[r. Eisenstein, howe believes 
it the present administrative pa- 
ilysis is attributable not only to “a 
ywer of self-suggestion, but more 
indamentally to a variety of inte 
»cking factors, such as tl oncept of 


pecifie legislative intention, the vir- 


ual delegation of administrative 
power to the courts, and an awkward 
system of appellate review which is 
ynducive to confusion rather than 


idministration”’. 
The author questions the effect 


veness or competence of the courts 
o handle the problems of taxation 
He prefers the technical competence 


the “frailties 
nd 


yf ‘Treasury experts to 
»f the judicial process its tech 
liques”. Even the Tax Court of the 
United States is described as “com 


pletely saturated with the weaknesses 


ind vagaries of the judicial process” 


and “an improvised substitute for 


the Treasury when the latter fails 


to perform its administrative tasks”. 


Mr. Eisenstein considers that it is 


] 


doubtful that a propos special ap 


} 


pellate tax court would sufficiently 
aware of the daily administrative 
holesale effect 


of a particular rule. He does state, 


implications or the 
however, that such a co ould be 
an excellent agency for sing upon 
the reasonableness of Treasury inter 
pretations. 

Although the author warns in 


advance that the irti makes no 
pretense at being definitive, one is 
left with a lively interest in the un 


answered questions yf how the 


metamorphosis would be imple 
mented and whether lreasury 
staff of experts under s program 
would be confined entirely to career 
men with long experience in tax 


(Address Harvard Law 


matters 


Review, Gannett House, Cambridge, 
Mass.; price lor a single copy: 75 


cents.) 


T AXATION—“‘Modern Bilateral 
Conventions for the Prevention of 
International Double Taxation and 
I'iscal Evasion:” From the League 
of Nations still functioning at Ge 
neva comes belatedly as of May Il, 
1945, this monograph embodying the 
discussions and recommendations a’ 
the regional tax conference held in 
Mexico City in July of 1943. The 
vital expansion of economic inte! 
course among the Nations afte: 
World War II requires most urgent 
ly that confiscatory and discrimina 
tory taxation of foreign business and 
investment, and all forms of inte: 
national double taxation, shall be 
eliminated. Recommendations to 
this end are likely to be a prime 
function of the Economic and Social 
Council to be created by the United 
Nations Organization. The League 
of Nations has been at work on fiscal 
problems since 1921, with the United 
States taking part since the early 
thirties; and a fairly complete net 
work of treaties for avoidance olf 
double taxation and fiscal evasion 
was in the making, particularly in 
Europe, before World War II. 

In Mexico City nearly two years 
ago, the results of the work of the 
League experts were codified in the 
form of three coordinated model con- 
ventions covering the various aspects 
of international tax relations. These 
model conventions are contained in 
the report now published by the 
League of Nations; they are destined 
to serve as a basis in negotiations be- 
tween national tax authorities. They 
proceed from the fundamental con- 
ception that a balance has to exist 
between the taxing rights of the 
country where a taxpayer resides and 
of the country where his property o1 
the source of his income is situated. 
The recommendations made concern 
ing the suppression of fiscal evasion 
should prove of value for the devel- 
opment of international trade, not 
only because they render more ac- 


ceptable to national treasuries the 


Law Magazines 


sacrifices involved in the elimination 
of double taxation, but also because 
they discourage unsound financial! 
transfers. The model conventions are 
accompanied by a commentary which 
explains the economic, financial, le- 
gal, accounting and administrative 
considerations that underlie thei 
provisions, and the manner in which 
their clauses can be adapted to indi 
vidual national tax legislations, so 
as to facilitate the conclusion of tax 
treaties. (Address: Columbia Uni 
versity Press, 4960 Broadway, New 
York City; price for a single copy of 
League of Nations Publication, 1945: 
IT.A. 3. paper bound: 75 cents.) 


RUSTS—Construction and Va 


lidity of Trusts for Charitable Uses 
Trusts for Charitable and Benevo 
lent Purposes”: 
penetrating contribution by Professor 
\ustin G. Scott of the Harvard Law 
School in the April issue of the Hai 
vard Law Review (Vol. LVIII—No 


t) deals with the above sub 


A well-written and 


ject. Taking as a point of departure 
a recent decision by the House of 
Lords that a trust for such “chari 
table or benevolent object or objects” 
as the executors should select was 
void for indefiniteness, Professor 
Scott reviews the English and Ameri 
can decisions and deplores the tend 
ency of the courts (less marked in 
the United States than in England) 
to defeat the settlor’s intention for 
reasons which are technical rather 
than substantial while purporting to 
lay stress upon the intention of the 
settlor. He points out that the use 
of the word “charitable” alone will 
usually save the trust while the words 
“charitable or benevolent” are dan 
gerous; he rightly regards this 
distinction as absurd. Most settlors, 
and indeed draftsmen, would regard 
the terms as synonymous; and in any 
event it should be easy to find they 
were intended to be synonymous, if 
necessary to uphold the trust. The 
settlor, whatever else he may have 
intended, certainly did not intend 
the trust to fail. (Address: Harvard 
Law Review, Gannett House, Cam 
bridge, Mass.; price for a single copy 


75 cents.) 
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nations to estal ] such an 
nization Wheth«e succeeds 
depend upon the od faith of 
major powers and yn the ef 
ts and earnestness of those who 
determined that this time it 
ll work to bring an end to the 


o bring 


1€ WOI id 


of ruthless force a 


to being in the affairs of 


reign of law. 


In conclusion I wis to stress a 
ought I mentioned before, that is, 
evaluating the Charter we must 
» so by consideratior yf its blue 


rint, the Dumbarton Oaks Propos 
s. Mr. Evatt, the Fore Ministe1 


Australia, was pe ips the most 


Notice to 


OTICE is hereby given that at the 
N annual meeting of the Junior Bar 

Conference to be held in Cincinnati, 
Ohio, beginning September 9, 1945, there 
will be elected a chairman, vice chairman, 
and secretary, each for a term of one year, 
a member of the Executive Council from 
each of the First, Third, Fifth, Seventh, 
and Ninth Federal Judicial Circuits and 
the District of Columbia, each for a term 
of two years. 


Pursuan » Se yn 4 Article 
IV of the By-Laws, 1 by given 
that the member f tl Junior Bar 
Conference residit I named 
Judicial Circuits [ erred 
o as Council Distri nominate 
candidates for the off member of 
the Council fro the pective dis 
tricts by written n each case, 
specifying tne n ym non 
nated and the ofh I nomi 
nated, containing he 1 yf at least 
twenty endorsers ym are res 


lents of the distri f 


nated. The petitior briefly a 
biographi« il sketch of D KgTO ! 
and qualifications of didate. It 
shall be submittec chairman 
Charles S. Rhyne 73 lackson Place 
N. W Washington 6, D. ¢ not later 
than August 25, 1945 the first ses 
on ol innuai lt et the chairman 
of the Conference 


outspoken in criticizing the Dum 
barton Oaks Proposals and in en 
deavoring to make changes in them. 
In one of the closing debates he 
stated that he recognized that the 
instrument, as drafted, was a very 
great improvement over the Dum- 
barton Oaks Proposals. We must un- 
derstand that hundreds of proposals 
were made, some of them official, 
many of them the private plans of 
various individuals and _ groups. 
When one was accepted, the propo 
nents of all the others were neces 
sarily disappointed. 

Ihe proposals of the American 


Bar Association were not all ac 


The San Francisco Conterence 


cepted, and neither were those of any 
other person, group or nation. Per 
haps it is better so. 
For international cooperation 
must enlist many peoples of widely 
differing interests. It cannot be dic- 
tated by one person or by one na- 
tion, and we must all learn to ac 
cept the best effort of our common 
endeavor, just as the ancient Greeks 
accepted the golden mean as the 
highest good. We are cooperating 
toward a goal the most important 
the world has ever striven to attain, 
an international order based on law. 
and when that is attained, one of its 
fruits will be a just and lasting peace. 


Members of Junior Bar Conference 


rman of the Nominating Committee 


ll petitions submitted pursuant to this 


The Nominating Committee shall 
consider the candidates proposed by 
ich of said petitions, as well as receive 
names of other candidates and report 


he same time 


Council nominees at t 
ind place, and in the same manner that 
it reports the nominations for the ofh 
ers of the Conference. Other nomina 
tions for the Council may be made from 
the floor following the report of the 
Nominating Committee, as may other 

minations also be made for officers 

election of the Council members 
iall take place at the same time and 
place, and in the same manner as the 
lection of officers, immediately follow 
conclusion of the second general 
session of the annual meeting, and shall 


be by written ballot 


TERM OF OFFICE: The term of 
fice of the officers elected at the Cin 
cinnati annual meeting shall begin with 
the adjournment of the said annual 
meeting and end with the adjournment 
9f the annual meeting to be held in 
1946, or until their successors shall be 
ind qualify, and the term ol 
office of the Council members from the 
First, Third, Fifth, Seventh, and Ninth 


elected 


Federal Judicial Circuits and the Dis 
trict of Columbia shall begin with the 
adjournment of the 1945 annual meet 
ing and end with the adjournment of 
the annual meeting to be held in 1947, 
or until their successors shall be elected 
ind qualify. 


ELIGIBILITY: No person shall be 
elected as an officer or member of the 
Council if he will, during his term of 
office, become ineligible for membership 
in the Conference. The membership of 
a member of the Conference shall termi 
nate at the conclusion of the annual 
meeting in the calendar year within 
which the member attains the age of 
thirty-six years, or upon his ceasing, 
prior to that time, to be a member of 
the American Bar Association. A person 
elected as a member of the Council shall 
be, at the time of his nomination, a 
resident of the Council District for 
which he is chosen. No person shall be 
eligible for election as a member of the 
Executive Council if he is then a mem 
ber of the Council and has been such a 
member for a period of three years or 
more. 


I. JULIAN SKINNER, JR., Secretary 
Junior Bar Conference of the 


American Bar Association 
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( nued theoretical stage A discussion fol 
ved his report 

4 the D Colu Che secretary, acting as chairman 

the Committee on Cooperation 

Tait with Junior Bar Groups, presented 


committee’s report, and also 


( sented his report as secretary 
lon Jur ‘ I Reports on the activities of the 
presi I M. Ton spective circuits were made by 

| f N \ il 2 ( irles W Tobey, Ji Concord 
War R ‘ t t), Lyman M. Tondel, Jr., New 


York city (2nd), Leon Dreskin, New 
Robert W. Gwin, Bu 
eteral stributed ngham, Alabama (5th), Arthur 


Mi. Sebastian, Columbus (6th), Wil 


ki finitely im R. Eddleman, Seattle 9th 

ins rranging ind J. Edward Bindeman, Washing 

O brary n, (District of Columbia). C. Keat 

ind sp 1tiol r Bowie, Jr., Baltimore tth), 
provid lto I] 1 FE. Inbau, Chicago (7th), John 
lay t mse S. Howland, Des Moines Sth and 

i iS I Hi Charles \ Kothe, Tulsa 10th 

1 tha Id not attend, and brief reports 
def nit activities in their ci 
itt work r in tl ( I were made by the Chairman 


LL aymen Participate in 
District of C olumbia Conference 


\n innovation i! yram by verbal instruction, is needed at 
confet1 . ully bi commencement of jury service, 
d States 5 O and that the jury lists from which 
Slr 1] ors ire selected are much too 
duced ir D yf Colut small and should be expanded so as 
Confe M 8th to greatly decrease the frequency 
en Mr. B. NX M VY, ass with which an individual is called 
i ed ) 1 I ) rve 
Sta 1dd nie n He applauded the participation 
ym the layma1 ton the of laymen in the councils of judges 
bject, “Jury S District and court officials and said that it 
Columbia.” illed for a display of tact and re- 
Mr. McK nt on both sides. The intelligent 
vit ns layman, he said, will understand that 
» had rec ors 1 some of the things which provoke his 
district court al re inter riticism are really the fruit of long 
ed upon thelr nces experience in protecting his rights as 
From the se case | und from litigant, while many of the judges 
nformation su the chair will realize that the machinery of 
n of the Jury (¢ he de justice has been handed down from 
yped YT it tl one generation to another and suffers 
o be unr ssa i 2nd in from the law of inertia. 
ynvenience to bus' ed for The meeting was presided over 
for jurors by the Honorable D. Lawrence Gro 


lequat 1 re led ner. chief justice of the United States 
v1 ol Court of A pp« als for the District of 


rientation”, eit] phlet or Columbia 
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The American Bar Association Journal takes pleasure in offering to its readers 


Lew Office Organization 
Reginald Heber Smith 


This attractive pamphlet describes a system of law office organizatio1 
which, Mr. Smith says, “has been in actual operation for twenty years 
has worked reasonably well.” He lists the following benefits: ‘’(1) 
nation of waste has saved thousands of dollars, and a dollar saved is a doll 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps hav« 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a di sruptive force in partner 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should “saa handled at a loss or perhaps not at all. (6) We hav« 
been enabled to grow from a small group of men to a somewhat larger group 


An appendix of forms is included 
Price 50c 
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WIN, LOSE OR DRAW 
A Good Brief Pays 


“OUR brief is the kevstone of vour success. In it vou pul all of your 
Y ingenuity and legal learning. * When you have a case involving 
thousands of dollars you can well afford to spend much time and great 


effort to make the brief perfect. * But suppose the case involves only 


hundreds of dollars. You simply cannot afford the time and effort. 


AMERICAN LAW REPORTS, Annotated, 


because of its exhaustive annotations and splendid indexes, would 


enable you to give the same perfect service to the client with the small 
case that you give to the wealthy corporation you represent, and all 
your briefs would be prepared in a fraction of the time. * Take a look 
at the libraries of other lawyers. Most of the successful ones will be 


found to have A.L.R. in their libraries. * Our “LOO Series” offer 


presents an ideal way to test A.L.R. in your practice. 


= ) ale lohan bor full information 





THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER 3, NEW YORK 


BANCROFT-WHITNEY COMPANY 
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Memorandum 


The American Law Book Company 
TO: The Bar of America 


SUBJECT: C.J.S.— A complete Local, Interstate, Federal 
and United States Supreme Court Encyclopedia 
of the Law. 


CORPUS JURIS SECUNDUM 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn New York 


Library of Congress, 
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Washington 20, D. 
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